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[= 3 . | 
can be no diſſeiſin, becauſe the plaintiff may lay his demiſe when 
. - miſe, The entry confeſſed is previous to making the leaſe, but 


even elect to make x perſon in poſſeſſion under a judgment in 
dy fine, (as 1 was). The true owner may enter upon | 


not be 


v where the of the plaintiff may enter; therefore it is always 


_ plaintiff againſt the tenant in poſſeſſion, invented under the con- 


. TE Hong entangled in the nicety of 
That the leffor of the plaintiff and the tenant in polſeſſion are 


not, he has a right to ſet aſide the judgment. If after he is duly 
ſerved he does not appear, but lets judgment go by default, ſuc 


a 
- 


wr 2 
; + oS 
1 


7 uh 


* . 


* | | | 41 | r | 
 Ejeltment, fig : 
his title accrued, and recover the profits from the time of the de- 


there is no real or W re-entry after the ejectment complained 
of. If it was conſidered as a diſſeiſin, no meſne profits could de 
recovered without an actual re-entry. The true owner cannoe 


nt a diſſeiſor. He could nt bring an aſſize of novel diſ- 
iin: the is not injufte & fine judicio, but under the authority 
of a court of juſtice, and lawful; therefore not liable to puniſkment 


558 „„ 


a diſſeiſor, but a judgment in ejectment an actual entry would 

| itted. Per d Mansfield in Taylor ex dem. Atkins 
v. 4 and another, Hil. 30 G. 2. Burr. 111. 14. 
2. An ejectment is a poſſeſſory remedy, and only competent 


— 


neceſfary for the plaintiff to ſhew that his leſſor had a right to an 
enter, by proving a poſſeſſion within 20 years, or accounting for | fol 
the wanr of it under ſome of the exceptions allowed by the ſtatute. wy 

| Twenty years adverſe is a poſitive title to the defendant ; de 
it is not 2 bar to the action or remedy to the plaintiff only, but 1 
takes away his right of poſſeſſion. Every plaintiff in ejectment tif 
muſt ſhew a right of poſſeſſion, as well as of property, and there- | the 
fore the d nt needs not plead the ſtatute as in the caſe ok ch; 
tions. Bid. 919. > 4 n the 


3. The judges were unanimouſly of opinion, that the nominal | 
OE and the caſual ejector ate judicially to be conſidered as 
the fititious form of an action really brought by the leſſor of the 


troul and power of the court for the advanpeinent of juſtice in 
many reſpects, and to force the parties to 4 — on the 
pleadings on ei- 


fobſtantially and in truth the parties, and the only parties to the 
Fuit. The tenant in poſſeffion miiſt be duly ferved 3 aud if be is 


PI SOT ET CU GEMS IY a writ of poſſeſ- tos 


e tre is mo en between s judgment in cjelment a 
a verdict, and a judgment by default. In the firſt-place the 8 
Tight of the plaintiff is erhed Egon. againſt he defends 17 { 
ant, in the latter caſe it is confeſſed. An aQtioh for meſne profits . 
is conſequential to che recovery in ejectment, and may be brought 2 
the leſſor of the plaintiff in his own name, or in the name of Cavay 
nominal leſſee, and in either ſhape it is equally his action. py 
The tenant is concluded by the judgment, and cannot controvert 25 


de title; conſequently, - he cannot controvert the plaintiff 's poſ- Ng 


ſeſſion, becauſe his polieſhon-is/part of his title ; for the plaintiff, 


0 


10 
, * 


o 


2 4 


z— ——— — — — — — 


, oe SY 2 * 


4 


SE 


8 


right not barred by the ſtatute of 


F a F. F 7 K 2 8. 8 69 


. 


to entitle kimfelF to tacorer My anche muſt ſhew a poſelſory 


imitations.. 
This judgment, like all __ only concludes the parties as to 
the ſubje& matter of it; therefore, beyond the time laid in the 


demiſe, it proves nothing at all, becauſe beyond that time the 


plaintiff has alleged no title, nor could be put to prove any. 

As to the length of time the tenant has occupied, the judgment 
proves nothing, nor as to the value, and therefore it muſt in all 
caſes of actions for meſne profits be proved how long the de- 
fendant enjoyed the premiſes, and what the value was: and it 
ſhould appear that the time of ſuch occupation by the defendant 
was within the time laid in the demiſe... Alin v. Parkin, Mich, 
32 G. 2. Burr. 665. 


4. In ejectment, the plaintiff « cannot recover; but upon the 


ſtrength of his own title; he cannot found his claim upon the 


weakneſs of the defendant's title; for poſſeſſion gives the defend - 


ant a right againſt every man who cannot ſhew a good title: there- 


fore in an ejectment upon a double demiſe, where the plaintiff's. 
own evidence proved that the title was out of one of the leſſors, by a 
deed. of conveyance from thę leſſor in the firſt gemiſe to the leſſor 


in the ſecond demiſe, and that deed was then 1 in court, the, Be flap \ 


tiff was nonſuited for refuling to produce that deed; 5 298 . 
ſhewing. cauſe againſt. a rule +4 2 767. trial, the rule, Was . | 


charged, it being the opinion of three judges 1 he Tutes that 
the plaintiff had failed to prove a title under the leſorx in t ſe- 


cond demiſe; for by not producing, the deed, the jury, were inca- 


pacitated from e 0 0 tide, and the refuling.to. produce it 
warranted. the ſtrongeſt preſumption, that the deed would ſhew 


that neither of the 12 of, he pint hed.» ti a title. Roe er dem 


Haldane and ry v. Harvey, 
5. In an ejeciment brought by * landlord againſt his. tenant, 
- had refuſed to pay rent any longer, having, er ſo. I 
do by one claiming title to the premiſes in eg to uk S title 
of. the landlord, he court ſaid, that they would not t that 
the leſſees of, or claiming title under, the der tho 200 vid. 3, an 


Burr. N 


e ment againſt them on his ſuppoſed 0 fuk, 85 Driver 
F 1. 
* a A ing Inas 144 1 24448 » 620 66 bey 


{ ai gs toit und hong r jb N 


© Vf bringing EjeQtment by way of Leaſe,” | 
F — left in a cellar, 26 the landlord ſeal a leafs upon 15 


premiſes, and proceed as in the caſe of a vacant poſſeſſion, and 
Ggn jadgment it will be ſer aſide, the poſſeſſion bing Fe. 


Dent, Mich. WES: N Op. 
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Ejetfiient, | 


Vine a6. ) Rules. 
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I is ordered, that for the prevention of maintenance and 


foe >. brocage no attorney be leffee in ejectment. Ruled B. R. 
4 Mich, 16x34-. There is alſo a ſimilar rule in the ſame words in 
C. B. in the ſame term. 


| (s) Orthat 2. The perſon who ſwears to the ſeryice, muſt ſwear poſitively 
dat fuch a one is tenant in poſſelſion (a), and phat he read the in- 


if tobe lo; dorſement to him and acquainted him with the contents thereof; 
becauſe no and upon this affidavit” the plaintiff moves for judgment agaivſt 


man Bould the caſual ejector, which is granted, unleſs the tenant ente x into 


— the common rule of confeſſing leaſe, entry, and ouſter, Bull. 
| feffion, but Ni. Pri, 97. Efpinafe's Ni, Pri. 442. cites Lil. Fract. Reg. 499 · 


| gn.» pobtive 


affidavit, on which be may charge the perſon-that makes it with perjury. Runningt, Ejectmt. cites | 


Barnard, K. R. 330, 429. If the declacation-was ferve child or ſervant of the tenant, the affi- 
 davit muſt fats that che ſervice was n 2 2 "Roonington's Hes. 67. 
3. If chere be ſeveral petfons who claim title, the rules may be 
© drawn generally, or particularly; generally,” as that J. S., who 
claims title to the premiſes in queſtion, ſhould be admitted defend- 
ant for ſuck, meſſuages; and this, puts a neceſſity on the plaintiff 
- to diſtinguiſh by proof what tenements are in each tenant's poſ- 
5 can have no verdict. pr if the — 
drawn ſpecially, that ſuperſedes the neceſſity of proof that the 
| For * in his poſſeſſion. Bull. Ni. Pri. 97. Nunnington 
ed. 80. a +, | 558 


Lond Man(- 4. After the landlords had obtained à rule to be made defend- 


_Keld, inthe ants with the tenants in poſſeſſion; and entered their appearance, 
pra 1057 pri the tenants themſelves Lautes to appear, or make any defence, 
$hameitle, ' upon which judgment was ſigned againſt the caſual ejector, and 
- ray Ol a writ of po{efſion taken out and executed. The landlord moved 
20 That me to ſet it aſide, inſiſting that the only reaſon! for making the landlord 
| * caſeof 2 defendant, was to ſecure atrial in all events, and to preyent the 
4 e mant from 3 poſſeſſion. But the court refuſec to ſet 
„ Hat diide the judgment, ſaying that the rüle was, that the landlord 
„ee ſhould be made a defendant una cum the tenant in poſſeſſion, and 
5 — — therefore if they would not ſtand the ſuit, the landlord could not 
ende be let in.  Goodright v. Hart & ux., Eafl. 2 G. 2. Str. 830. 
«© ed, and that this caſe certainly occahoned the clauſe in the aft of 11 C 2; c. 10. relative to this ſub- 
« zeft. Az the parliament has contradicted it, one may venture to ſay it was haſty. Every reaſon of 
. private juſtice, public convenience, and every authority waxgthe other way.” vx 4 


. 5 a p N. . ' 0 | | C. its 1 
F In moving for judgment upon a declaration in ejectment 
delirernd, or in caſe of no tenant, affixed on the premiſes, accord- 
ing to the act of 4G. 2. c. 28. the court requires an affidavit, 
| that there was half a year's rent in arrear before declaration ſerved; 
th that the leflor of the plaintiff had a right to re-enter; that no ſuf- 
—_ _, K&cientdiſireſs was found on the pr * 


* 
5 


. 


mn 


r on. agent all, when perhaps he might be each con- 
| 53 ready 


1 * Ejettment. | 5 
of. rent tbeg due that the premiſes were untenanted, or that the 75 
tenant could not be legally ſerved with the declaration, (as the 
caſe is,) and that a copy of the declaration was affixed on the moſt 
notorious, and what part of the premiſes, or the court will not 
give a rule for judgment. 2 Crompton's Pratt. 186. 
6. The notice in ejectmeni was to appear on the eſſoign day of - 
the term, and held it}, for it ſhould be to appear the firſt day in 
full term, that being che appearance day. Holdfaft v. Frerman, 
Trin. 9 G42. 2 Str. 1049- 

7. Tens tin poſſeſſion was tenant at will to infants, by. order 11 
of whoſe guardian D. an attorney had appeared and pleaded for <4 
the tenant, and offered the tenant ſecurity to indemnify, him. TRE 
But per cur. A defence cannot be made for the tenant without might 


his conſent; and the 7 and plea were withdrawn. — 
I 


' Ree er dem. Cook v. Doe, Mich. 10 C. 2. Berne 39, — 


d defend the title, bis landlorg having tendered him an indemnity. But the court refuſed to make 
rule, though they enlarged the time to appear. n 70. 2. 
ber vn. But this was before the tat. 11G. * 


. 
— — 


8. But now, by the ſtatute 11 G. 2. c. 19. . 12. reciting, that The court 
great inconveniences had frequently happened to landlords by rz 
tenants ſecreting declarations in . e which have been de- ker 9 
lirered to them, or by refuſing to appear ta ſuch ejectment, or to ment agaiot 
ſuffer theit landlords to take upon them the defence thereof, it is — 
enacted, that from and after the 24th June 17 38, every tenant to — — 
whom. any declaration in ejectment ſhall be delivered for any ing negleRt- 
mur tenements, or hereditaments in that part of Great Britain, © 2 8 

ed England, dominion of Wales, or town of Berwick-upon- 


landlord, - 
 iTaveed, ſhall forthwith give notice thereof to his or her landlord who was es 
or landlords, or his, her, or their bajliff or receiver, under penal _ 2 7 


of ſorfeiting three years improved or rack rent of the premiſes ſo 2 
demiſed or holden in the poſſeſſion of ſuch tenant, to the perſon of Mk 


0 : whom he or ſhe: holds, to be recovered by action of debt to be 


brought i in any. of his majeſty's courts of record at Ys: minfter, or tank, 
in che county — ce of er, Lancaſter, and 8 reſpec- 1 
tively, or in the court of grand ſeſſions in Wales, wherein no 
eſſoin, protection, or wager of law hall be allowed, ner any more 
than one imparlance. 
9. Where a leſſor obtains title under a deviſe over, which was 
- in the nature of a condition, and entry had been made by a ſtranger 
in his name, but without his We the le&vr may afterwards 


take an advantage of ſuch entry of the ſtranger, þy aſſenting there- « 
to before the day of the dem, e, and it ſhall e 


entry by the lefſer, and be ſufficient to ſupport an ejectment. = 
Fat : Aden, Raft, 13 G. 2. 2 Str. 1128. 

10. Ten declarations on the ſame demiſe were delivered for ten Bur in th 
houſes in the occupation-of ten. Rang. od. NON moved to © 


* have them conſolidated into one E uggeſtion that the 2 
title was the fame, i was howerer el Ds es for the © been Joined, = 


leſſor might have ſued them at ten diffe rent times, and it would W 
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| 3 15. The coutt vill not grant a new trial in ej 5 
5 pres che verdict is ag*-cable to the. true Juſtice of che e ley ag in ſuch 


| chat its e! 
5 . (5 gk e brought, yet yer hens will ba a 
which be deſendapt will be s ſufferer n e 


228 bas be © de 
Lee 


1 gation: FFV that another 7% 


— 1 Ejettmient, 


— 2 i . of tm only. Smith 5. crab, Hit. 14 6:2 
2 525 Str. 1149» 


eee e be confalidates, Sus 
Kone v. Burgen and others ex Lord Gower and others, Barnes, 1 6. r hn for 


. each been fox-ore meſſuage anly, the Face mi ht have tried them fi — in a — — Grime» 
tions in ejectment pere apiivered to fix tenants, who ap ee join , and thereupon — 2 


iſſues werte deliyered and paid for, it being moyed to confolidate therp, al alike, 9 | 
| Gered accordingly, the conktant praQtice being, as It was ſaid, 8 Tong | 


"Bremiſes + 11. In the declaration delivered to the tenant in beleben, the 
were laid t9 {aid Famer inſtead of Jabn was ſaid to enter by vittue of the de: 


. an 20 © raiſe; and the court refuſed to amend it, for they conſidered. it as a 


Twicken- i proceſs, Goodtitle v. Meymott, Trin. 17 G. 2. Str. 1211, 
n 

of them, and the court refuſed to let the plaintiff amend frikiog dlajundire words, True. 
eee a eds 2 * ys 


12. The notice to appear to x declaration in a ad ion of ejeR- 
e muſt be to appear in the term next to that in which the 


W's 28 is, "Armſtrong en dem. Worpbeye v. Lirgflong, Trin, 


| Kates wy a 35 & 26 6. * Sayer, 4 


13. The landlord IE. the common rule to appear 2nd be 
oy mae defendant with the tenant in cafe he ſhould appear, and to 


be Mea 3 and defend alone in caſc he ſhould not appear. The tenant 
5 pay hid not appear, bis landlord: did, and the capſe was carried down 


to me aſnzes, whete an agreement was entered into, in conſe- 
ter of which the cauſe was not tried : after all which the de- 
dant entered an 8 and three juſtices againſt "Wright, 


. es = a J. were of opinion, that although judgment be not bened againſt 
e dhe caſgal ejector, the tenant is precluded: from appearing to a 


declaration 1 in an action of ejectment, unleſs he do appear before 
te time allowed to appear in is elapſed. Halt ex, ew. Sampfer v. 
Mer, Trin. a8 & 29 G. 2. Sayer, 187. 
5 14, Although the Saks made upon the motion for Judgment 
5 e the caſual ejector is, that if the tenant in poſſeſſion ſhall 
not appear within four days after the end of the term, jadgment 
may bet hgned/agaiuſt the eaſual ejector, yet judgment ought not, 
According to the uſual practice of the court, to be before 
3 the afternoon of the fafth da after. the end of the term. "Hyde ex 
dem. Callpford v. Thruflout, Tria, 29 930 6. 2. See 


Caſe it would be vain, and yexatious: Wright ex. dem. 


t hikes Loo Ve 
= Lutter aud anothir ber, Mich.” 26.3. Rur dag. 


n Clayton a Aale E .. Dr, t n 


8.5 dar: 16. ee e ind bis own 


— rovenant, | Wright ex din. (Green, v, Prodler, .. 
Burr. 2208. 


292-64 597. in which caſe Lord Manefield has theſe words: « this ta 848i orcomr th 


=— ; | Tok. 8 | « , 
_* _.___.___ Gjetiment. 3 7 
enjoy the premiſes, and likewiſe, for further aſurance, it ſhall never lie in his mouth to diſpute the 
44 title of the party to whom he bas ſo undertaken, no more than it hall be permitted to a mortgagee 
44 to diſpute the tirle of his mortgagee. No men ſhall be allowed to difpure his own folema deed.** 80 
ia a cafe where a lefior had, by am agreement in writing, articled to grant a leaſe for 21 years, und the 
i chat S 


held, that the defendant' wes enticled wo recover. Weakly ex 
17 C. 3. Cowy. 473- This determination, was doubtcd 
| by Lord Thurlow, C. in the caſe of Sir James Lowther v. Andover, that is, whether — 
contract be a defence to an cjzeAmentz and which doubt was inf ſted on by counſel ia the 
Doe v. Clare, Mich. 29 G. 3. 2 Tem B. R. 741. Aud in a note to that 
44- Lord Kenyon is ſaid to have deciared it to be the opinion of «ll the Judges, that the 
rule in Weakley and Bucknell, Cowp, 473. at all events-could not extend to the caſe of a purchaſer; 
and wide peſt. letter (M), pl. . But in a ſubſequent caſe it was the opinion of the court, that the in- 
: the wording of th: agreement, muſt determine the effect of it. Roe en 
dem- Jeckſon v. Aſhburner, Hil. 33 G. 3. 5 Term Rep. B. R. 263. V. (O), pl. | 


8 17 Half a ear's, notice to quit poſſeſſion muſt be given to a $.P. bun- 
tenant at will, be 


' the caſe of an executor to a tenant at will. Parker, on the demiſe 80. . 


poſſeſſi a v adverſe, therefore no * 
nion there was no occaſion for a notice, for the of 
landlerd, which was a'iverſe. Doe ex dem. Foſter v. Wilkams, Trin. 17 G. 3. 621. 
So where the mortgager granted a leaſe for ſeven years to the defendanc, after the made, and 


| the mortgagee brought ejectment againit the lefſee, it was determined, that no notice to quit was necel- 
Cary; tor when the mortgagor is left in poſſefſion the true inference to be drawn is, an agreement that he 

ſhall poſſeſs the premiſes at will in the Qrifteſt (enſe, and therefore ns notice iz ever given him to quit, 
and he iz nat even entitled to reap the cropas other tenants at will are, becauſe all is liable to the debt, oa 


. t of which the mortgagee's title ceaſes, and the mortgagor has no power, expreſs, or implied, to 
fe hats he ſubje& to every circumftance of the mortgage. Keech ex dem. Warne v. Hall ang an- 
' other, Mich, 19 G. 3. Doug. 21. But where the tenant was tenant from year to year, and pending the 
| the landlord mortgaged the premiſes, the tenant is entitled to the ſame notice from the mortgagee 
y be can be evifted as he was from the mortgagor, for as the mortgagee claims under a conveyance 
from the mdrtgagor, the former cannot be in a better fituation than the latter, and the leaſe is the ſame 


whether he be a mortgagee, nee of a reverſion. Birch v. Wright, Mich. 27 C. 3. 


« at Lady 
- the leſſor of the plaintiFought not to recover, for. that there was an alternative offered to the tenant, 
Eicher to quit, or if be continued, to pay „ laid, that the addi- 
of en- 


forcing the notice, by informing the tenant of the legal conſequences if he held over. But if the worde 


of the term, this the defendant did not comply with: after the expiration of that notice the plalntiff gave 
"the defendant notice to quit at & day certain, ar to pay double rent. It was objected, that the firft 
was given only two months the expiration of the and that even that had been waived by the 


- ,, ſecond; that there was na di ce between the two the firſt was fimply to quit; the ſetond, to | 


quit or pay double rent, ſo that the plaintiff did not mean to have double rent under the firſt; the fecond 
alſo recognized the tenancy to ce But per Lord Mansfeld Where a term i1 to end od a preciſe 
_ day there is no ocagſion for a notice to quit, becauſe both parties are appriſed that, unleſs they come to a 
| freſh agreement, there is an end of the leaſe. Here the landlord, before the term is expired, told the 


„ *enant, « You know von are to quit,” the meaning of that is, . If you de not quit ] will las on my  - 


' «1 double tent: and he gave him a ſecond notice afterwards, wherein be ſaid, in fo expreſs words, 
what was before to be collected by intendment. Meſſenger v. Armſtrong, Mich. 26 G. 4. 1 Term Rep, 
B. R. 53. On the 11th May 1781, the defendant took ihe premiſes, which were n bouſe under « parol 
i ene cottmence of Midſemmer folle : on. the 26th March 1785, the defendant was 
ſerved with a notice to quit on the 29th foll z and the queition s Whether the 
leſſor of the plaintiff was entitled to recover, the notice to quit not being given ſoas to expire at the cad. 
of the year? And por Lond Manadably C, J.—1fthry he's le fr' year, and, by conſeac of both 


= - SY 


T. 


: 
a 


„ F 


- „ = 
. = a * 
. - N « + _ 
/ i 


implies a tacit renovation ot the contra. 
X appel to he reviewed the old agreement, which was to bold for a year; but then it is ne · 
e ongtr ome; or tdery erbantngnrnadoy . 
ties che other half: a- year's notice before the expiration of the next or any following year. Now this is 
it in the middle aſ the year, and therefore not binding, as it is contraty to the agreement. 
alſo obſerved, chat u to the caſe of lodgings, that depends on a particular contract, and is 
to the general rale. And per Alburft, J.—Tbere is no ciftintion in reaſon, between 
lands, "autor the crime of giving notice to quit. It is neceſſary that both ſhould be, governed 
en dem. Flower v. Derby and another, Eaſt. 26 G. 3. 1 Term Rep. B. R. 1 


: 
f 


{ 


F 


veral demiſes 
uff, 1774» 


14 
"4 
* 


here F. N., being ſeiſed for life, remainder to his wife for life, with remainder over, in 
wil che defendants to grant them a leaſe for 14 years to commence from 13th February 
at c certain refit ; the defendants entered under the agreement, but no leaſe was granted; J. M. 


JJ 
l 


ied in 
the 2d 


do think, that if no notice to quit bad been given, the 
t evidence of an agreement between her and the vefendants, 


ent and rebutied by the notice, and ſo the plainuff had a verdict. Th 


but the acceptance of tent 
, cept oe cen 
e 


L ö : N. AT 
not proved that be was tenant from Lady-day to Lady-day, and ſo no tenancy was proved vu 
3 to quit . operate; but Eyre, baron, io anſwer to this objection, ſaid, that as tha defendant 
Lady-day, unleſs the was ſhewn, and therefore the notice was ſufficient. And another, caſe 
Teide Lord Masha af Gulabs „in which Mr. Duncombe brought an ante againſt a tenapt, 
dat could not prove from what time the term commenced, the defendant proving re 
the favs iy gull mentioned in the notice : the plainuff was nonſuited. 1 Term Rep, B. R. 161. W 
tte leer 8 an infant, and the defendant held as a tenant under a demiſe ſrom year to 
year from the leiſor's anceftor, jt was held, that the defendant was entitled to the ſame notice do quit from 
"the infant as be muſt haye bad Num the original leſſor. Maddon, on ſeveral demiſes, Raker and others 
v. White and others, Mich, 28. C. 3. 2 Term Rep. B. R. 159. J J. being terant for life, with re- 
- - mainder 10 the leſſot of the plaintiff, made a jcaſe of the premiſes to the defendant for 21 years, to com- 
. mence from Old Lady-day, th April. On goth September, in the ſame year, J. J. died. The de- 
-  Fendant continued in poſſeſſion and paid rent to the leflor of the plaintiff, after the of J. J. for two 
years, on Old Lady-day ard Old Michaelipas-day. Before Old Michselmas-day 1787, the leſſor of the 
_ plaintiff gave the defendant notice to quit on Old Lady-day then next, and thereupon brought ejectment. 
An objeQion was made nt the trial, that the notice toquit on the 5th April was bad, that it ought to haye 
$9 the 3cth-September,. the end of the year, dated from the dcath of J. J., all the defendant's 
"intereſt derived from che.laſe haviog ceaſed on that event. There was a verdiQ for the defendant which 
| _ was moved to be ſet afide, when the court were of opinign that the notice was proper, as payment of the 


- 


See to quit hen his year ended, that the courſe of huſbandry might not be diſturbed. Roe ex dem. 
Jordan v. Ward, Hil. 29 G. 3. 1 H. Nackt. 97. But where. the leffor of the plaintiff, after having 
,giren 8 — to ts 9 e with, took a diſtreſs for rent which became 
after the cxpirstion notice, and hr6! dr , laying the demiſe after the day up to 

55 Which ide oy d — for 2 the cout held that The ta 1 be diſtreſs was an 48 EX 
_ qualified, and amounted to a confirmation of the tenancy ; and the plaintiff was accordingly nopſuited. 
Touch ex dem, Ward v. Willogall, Hil. 30 G. 3.1 E. Blackſt, 311. The defendant held from Mi- 
_ chaclmas and was ſerved with 3 notice to oh at Midfaomer.; but when be received the notice he made 
., no objeion as tobe. lrtegularity, but faid, I pay rept enough already, and it is hard to uſe me thus 3 and 
it was lofifted for the plaintiff, that the deſendant bad waived takigg advantage of the improper notice, 


. dvd that be ought not, upon the rial e e erden round upgn ſuch. an odjeCion. Bar the court were of | 


© opinion that t defendant had not waived the 0 jection, and therefore a nonſuit v entered. Oakapple 
er dem, Green v, Copous, Trin. 31G 3. 3 — Rep. B., R. 361. The defendagt wes tenant from 
ger! eur to the leſſor of the plaintiff, and the. queſtion Wes, the notice to quit, which had 
© been g upos.the tenant's maid” fervait at bis boule, which wis not fituated upon the premiſes, and 
__ which notice had been explained to her. at the time, was a ſufficient ootice to. the tenant ? And the 
' court held, that perſonal ſervice was not neceſſary ; and Buller, J. ed, that the ſervant, who was 


In the power of che naaſter, was not called to prove that the did not eommunicate the notice to ber maſ.. 


ber, this war" ample evidence on which che jury might have preſumed that the notice reached the tenant. 
_ , Jours ex dem. Griffiths v. Marſh, Mick. 32 C. 3. 4 Tera Reps BR 64. Wert 0 q 
, r „ * 18. In 


— 


July 17731 at the latter end of the ſame moath his widow geve the defendants notice to quit on 


of Rightand Darby, the counſel for the defendant cited three caſes, the firſt, Sykes, on 1e- 
d, and another, . —, def i re Blackſtone, J. at York Summer * 


months“ notice to quit at Lady-day, be ſhould preſume that be was tenant from Lady-day to 


t to ba different from - 


_— 


% 


rg m5 0 


E 


18. In on the demiſe of an heir by deſoent, the de- 2 tis 
miſe was laid on the day his anceſtor died, 2nd held: well. there is 


in' the morning, ES e ee eee is a dien 


it is a good leaſe. Noe ex dem. wa 
126. 3. 3 Wilſ- M 2 


an ioſtant, which are fitions in aws. 1 * 
19. The notice at che foot of the Keine tae 


and it was moved to ſet aſide the proceedings on the ground of 1 
regularity, on the authority of Peaceable v. Troubleſame, Burner, 
172. But the court, after conſulting with the Maſter, over-ruled 
the objeckion, and refuſed the motion. Hazlewoed ex dem. of 
Price v. Thatcher, Trin. 29 G. 3. 3 Term Rep. B. R. 351. 
20. It is ordered, that the clerk of the rules of this court ſhall 
ſor the future keep a book, in which ſhall be entered all. the rules 
which from time bo time ſhall be delivered out in ejectment, in- 
ſtead of the preſent book, containing à liſt of the ejectments 
moved, in which book ſhall be mentioned the number of the 
entry, the county in which the premiſes lie, the names of the no- 
minal plaintiff, che ſt lelor of che plaintiff, (with the words, and 
. others, if there be more than one, ) and alſo the name 3 5 
ejector. And it is further ordered, that unleſs the rule for j ju 
ment ſhall be drawn up, and taken away from the office of the 
So of the rules within two days after the end of the term in 
hich the cje&tment ſhall be moved, no rule ſhall be drawn up, 
5 entered in the book, nor ſhall any proceedings be had in ſuch 
a, 17 an K. B. Mech 31 N 4 e | 


. 464. 


0 As rotbe/Bibivery:. © gVinergap. 
* 4 F there be ſeveral tenants in poſſeſſion, the aint muſt NE If there be 
liver a declaration to each of them. Bull, Ni. Fri. 98. — 2 


defence will cure i in 41 
r r r.. Kempton ex dem. Boy v. Croſs, 


OE TT Trad ori ao Oap riester! 


been tendered, and that the ſervants refuſed to call their Maſter or 9 
receive it, it was ordered qn motion that leaving it at the houſe burt, Ein. 


moula be ſufficiegt, - Douglas v., Mich. 10 G. 1. Str. 575. 1. 


| Hardw. 164. where Lord Hardnicke faid that it was determined in Douglas's caſe, 2 
| on a ſervant is not good ſervice; there the ſervant was ſerved on the maſter's abſconding, and_ 
court thought that not ſefficient to found the.common rule upon, though indeed upon the afficavit 


\o thang ofthe makes 44 — ar Far 
| auld be good þ they make a . leaving ferns + ſervant 


2. The wiſe of the tenant in-pofieſion, on a 
eee ere er Er that the de- 


F ir 


1 


" "OY 
.Sjeltment. | 0 bo 
* — 


after verdict. And per cur. If the anceſtor died at ſive o clock fan in a . "a 
Herſoy, C. B. Mich. In law, fifis d 


dot aid moch ir may, 2d ij Tn il ts whe the a pry rio ol ne | 


with the name of the nominal plaintiff inſtead of rhe cafnal jector, Nr N 


Eſpinaſſe Ni. Pri. 42. ES. . 


2. Affidavit being made, that a declaration in cjeftient had c. cited in 


- 


* —  —— _—_ — _———  c— — — 


""* 


10 


— 


e 


— wicket in the door and locked 
_ +5 the wits wich the contents of the declaration, and the Engiiſʒ ſubſcription 
2 deen, was read to her, and immediat ay aq and. before the declaration 
whorefuſes could be e 2 ut eee = 1 
to open the declaration was Is door, as appeared by t davit, 

2 and it was ſworn, that tenant in — . terwards acknow- 
| lonked'out the receipt of the declaration on the day it was tendered to 


ef a parlour his wife, and fixed on the door. The ſervice was held inſufficient, - 


window, beeauſe the tenant's acknowtedgment that he received the declara- 
quaizied tion is nat 3 an actual delivery, or tender and refuſal, 
with the, © ought" either to be proved, or confeſſed. Niraad v. Backbouſe, 
Ache ab. Mich. 6 G. 2. Barter, 171. Quere however, whether the ac- 
ſcrixtion was knowledgment made by the tenant would not now be in ſuch a 
nead'to het,” caſe as {A how 41h pany others baga allowed. as ſufficient 


's ro accept the dectaration, it nas put. in gt the wi to her. The ſervice was bels fuicient. Doe 


; zue e Barrens, 173. 4 


er dem. Dry v. Roe, Trig. 10 G. 2. Barnes, 178. In another caſe, the wife of the tenant being ac- 


quainted with the contents, 1 refoled to open the window or receive the declaration; which was thereupon 
left in the outſide ledge of che witdow. Tbe perfon who ſerved the declaration (wore that he was well 
. lord Debit n wo} dares dos) ood ſervice. Farmer 
© ex dem. Miles v. Thruftout, Trin. 13G. eren l ö 


S.P.—ex 4. The tenant in poſſeſſion abſconded, tins 5 2 denen in 
inen the beufs; and upon affidavit that a copy of the declaration was 


Nr ſerved. upon that ſervant, and another dae 8 the door, o 


21G. 3. 


where the "ſervice was” held ſufficient. -" deen v. Naas H. 5 G. 2 


a rule for 


by To TY —. 


che rule io be ferred in 


gs 5. Weges way be W the tenant binlaf in any place of the 
. 155 premiſes, but if it be on the wife, ſervant, c. it muſt. be on the 
nes. premiſes; and if it be on the ſervant, there muſt be ſome ac- 
2 by he renant of having received it. 2 Crompron's 

raft. 168. 


ar g. The afidavit ſet out, that deponent did ſerve 4. B. tenant in 


vit of ſervice 
poſſeſſion, or C. his wife, Per cur. —Ilt is not e as to either. 
bd , B 5 G. 2. Babmer, 173. 


deponent did ſer A. and B., of dess in podleMion, bot the 
E- t a Fai ex dem. r 7 Ste Ta. 78 #Gy 2. . 


S. P. B- 7 The ie ene that the tenant in poſſeſſion refuſed to ac- 
. ceph the declaration when tendered to him, and having been made 
oogood, acquainted with the contents, he fhreatened to ſhoot the perſon 
Bu. 16G-2. who tendered the declaration if he did not get off his land, where- 
n, upon the declaration was laid down on the ground, and there left. 
This was good ſervice. And per car, — It is he ſame thing as con- 
tinual claim, where the party comes as near the land ag he tan to 

make his claim for ſear of bis liſe. The caſe of Kirwod v. Back- 

houſe (ante, pl. 3.) is not like this. There the declaration was never 


#endered; here tender, and reſuſal are proved. Halſal* ex, dem. 
Gal Logire: Wedgewoed, Eft. 7 G. 2. e. TM 


it, and Vun ig acquainted 
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. The declaration was let wich che father of the tenant in The man - 


1 „a with the uſual ſubſeription, and he was acquainted with is pofſefiion 


upon a Sun. 


contents; after which, and before the efſoign-day, the tenant dun achnow- 
acknowledged the receipt of it. Held ſufficient ſervice, ' "Oy ex le. ges the 
dem. Jeffery: v. Doe, Hil. 8'G. 2. Darner, 176. hre 

n-day had been delivered his daughter, 2 with the 

ne Is and the n rule entered for judgment np. Goodridle ex 
gen. Maſſa v. Thruſtove, Tila. 16 U. 2. Barnes, 183. cite Compton Pract. 165. with © pure, 
| ren r pronto PEL$s fovat ons Snadey 
My n left with the daughter in the abſence' of the tenant nnd his wife, before the 


| eſlvign-day 3 after that day, the wiſe (in the abſence of her huſband) the receipt of the de- 


_ clargtion,. but ſaid that her huſband bad not been at home fince her daughter had received it. Upon a 
motion for judgment, the court at firſt muſt be inclined to refuſe the tus, becauſe it did not appear 
clear that the declaration came to the hands of the wife before the efſoign-day ; but op the authoriry 
of the caſe in Barnes, 133. which was cited, the rule was made abiolute. Te WEST 
others v, Hurfl, Trin. 31 G. 3. 1 H. Black. 644. | 4: 


9. A declaration ferved on the . ene ee 
na pariſh, who rented a houſe, for harbouring ſome of the pariſh 
poor, and did not otherwiſe occupy the houſe than by placing the 

poor in it, was deemed fufficient ſervice, and a rule made for judg- 
"Rd Tupper ex dem. Mercer and Woollett v. Doe, Trin. FOG | 

mes, WI. ** 

10. On affidavit, that the tenant bende in coder do avoli 8. P. rens 
being ſerved, and alſo that ſhe came into poſſeſſion ſurreptitiouſſy, 2 dem. 

and of ſervice vf declaration in cject ment on her ſon, who manages Pas, 1g. 

her affairs, and lives in her family : Rule, that ſhe ſhew cauſe why 27428 C. 


ſuch ſervice on her ſon and ſervant ſhould not be deemed good © Barnes, 19%. = 


ſervice ; and leaving a copy of-this rule at her houſe good ſervice mug bel 
made abſolute, — 3 ſhewn. Nie en dem. Fearnley and — pag 
another v. Doe, Hil. 26 G. 2. Dok cited 2 Crompton's HI 


Prad, 167. Burr. 116. 
cited in Methold-and Noright, Blackf#. Rep. nog by the name of Hollings und Dune ; but in this 


latter cafe a copy of the declaration had likewiſe en fixed upon the premiſes, and the notice of the rule 
waz alſo affixed D the door of the houſe. Similar to thete determinations wis that of Fenn ex dem. Tyrreit 
& al. v. Deen, where the ſervice of the ejectment had been made upon one who perſonated the tenant in 


poſſt ſſi n rr »Deily v . 29G. 2 Ne ), at whoſe houſe the procefs was 


ſerved, and a rule had been obtained to ſhew cauſe why this ſervice ſhouid” not be deemed good, and in 
n of a copy vf the rule = the hooſe of the tenant with ſome 
on there, o< if e dhe e e eee 


r . 


* 


affizing a copy o the door of 4he premiſes hould be 
ed good ſervice, which rule was made abſolute on producing an affidavit that the tenant was cither 


ſerved, whereupon a copy ofthe rule was affized on the door of the houſe, ano on a ſubſequent day another 


copy thrown in qt. the Window, and the original rule was hewn to the maid. Burr. 1181. 8. vs 
allowed in a caſe,  Goodright ex dem Method v. Noright, Trig. 10 3. on its appearing that 
| tenant and hiv wife both kept out of the way, to prevent their being perſagally ſerved, and a rule to 


_- Cauſe was granted why 8 ® preceding feryice of an upon & ſervant in the houſe ſhould not be 


Atamed good, ched in marg. Burr. g 831. 8. C, and 8. P. Blackft Rep. 290. 


The Reporteigo a'N. B. ſays, if the rule were not thus made with a retroſpect, the plaintiff muſt 
| loſe the aH. 8. P. where a rule was made abſolute, that ſervice: of a declaration at the houſe of a 


e and that ſervice of the rule at the houſe of the 
id tenant Would be good ſervice. Gulliver v. W. Mich. 2 G. 3. Black. Rep. 317. 80 fer- 


be = the wife al ſeate the huſband, and wich the content, i» good lr * 
| 82 — — 5 


11. On aſſdavit that one of the 5 het Gs 
ee with ber and yrnla@teherbaſaeſs ung hay the ale con: 
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mer gauſe 


a annexed:to.the;copy. of one declaration; but if the cjectments 
made ſeveral, ſo as to have ſeparate judgments, writs of — 
isn, Se. then an affidayit muſt be annexed to ſeparate copies of 


Aus of mat and her perſpn, FAA. 
do bare acceſs to her wich che declaration in cjettment, r n 
5 it was delivered to him. A rule was granted dn he and M. C. 


w 

7 the rule on 
5 Trin. 26 , 27 G. 2. Barnes, 190. | 

1532. When ſeveral tenants have been ſerveck with copies of the 

declaration, if it is meant but as one ejectment, and to be followed 

dy one judgment, one affidavit of the ſervice of all is ſufficient, 


the ejectment of the ſervice ſeparatelyj. 2 Crompton's Pract. 16g. 


9 8 13. In caſe the ſervant, Ic. be ſerved, and motion be made 
. that it be deemed good ſervice, the tenant muſt ſwear that the 


© declaration never came to his hands before the time of ſhewing 


cauſe, or the court will make the rule abſolute. Doe v. Roe, Trin. | 


30 G. 3. In this caſe, to ground ſuch a motion, you mult 71 
„ eendeavouts to ſerve him at ſeveral times. Jmpey's Practice K. B. 
E ; 


14. If the declaration in cjeQment is delivered before the eee, 


447 0f the:ifſuable terms, the tenaut is bound to plead uithig eig 
Aas in that term without further notice. But if the declaration 


Ii not ſetyed before the efloign-day of the other terms, the BP 


ts * go >: ad Feb | ie n 2 £ — | 5 
re de Term mee 


- 
»* 
* 


* 
* 


zs net bound, without motion made and à rule obtained in 


— 


=. HE leſſor of the , plaintiff. claimed as tenant for life and 
| T wn affidavit of hi | © 


dead, as in the caſe of infane Jefſofs,” Thruayt ox dem: Turner 
5 8 Mich. 10 G. 2. Str. 1056. 
The autho-. 2 


e Beru, Trin. 21 G. 2. Str. 1272. | | 
rraditory, 2s may be ſeen in g Vin. Abr. 328, tit. Ejeftment, (T), and the following caſes not there 


noticed : Pemble v. Stern, Trin. 21 Car. 2. Keb. 525. pl. 21. tt court, againſt conſent, ordered an 


enlargement from 7 to 12 years, which it is there ſaid they may do by law, bo being ever 
fealed, but declared on and conſented to. FFF 


has been actually ſea ed. In Bennet v. Gandy, Hil. 2 & 3 W. & M. motion for leave to amend a de- 


claration, by altering the time, was refuſed, for if the time were to be altered it would make a new de- 


- miſe;\bur this, like the cafe of Doe ex dem. Hardman v. Pilkington and another, Trin. 9 G. 3. 


Burr. 2447. where however the court gave leave to amends was as to the time of laying the demiſe, not 
as to its duration. So ſeems to be the caſe of Driver v. Sevetton, HiL 10 G. 3. Barnes, 17+, 
however, the ſame was refuſed. In Newel, affignee of Neale, v. Baker, Hil. 4G. 2. Reg. 


C. B. 26., after iflve joined the court would not alter the day of the demiſe, an amendment in that 
CE PE NE PENN NEG COIN 


# 


by this ſervice ſhould not be good, and that ſervice | 
him db de good. Dae ex dem. Wright v. Roe, 


: s death it was moyed to ſtay proceed- 
ings, fince his title was at an end, and it could fignify nothing to 
argue it upon the merits. But the court held, that the plaintiff ' 

had a right to proceed for damages and coſts: all that could be 
done, was to oblige him to give — for coſts, the leſſor being 


* 2. term in ejectment being near expiring, it was amended 
eder, without any conſent from five years to 10 years. . Oates v. Shep- 
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2 Ejettinent, -_ 1 
e eie 8 n : 
| ing the term without aonſent. In Thruſtout-ex dem. Turner v. Grey, Mich. 9 G. 2. Rep. 2 
Hardw. 165. motion to enlarge the term of rhe-demiſe waz allowed, the other fide conſenting. In 
. + Eaft. 11 G, 2. Andrews, 208., fuch a rule was ſaid to have been always refuſed. 
It is certain there have been very many amendments allowed in caſes of ejectment (a), and it is worth 
while toatiend to the words of Lord Mansfield in the caſe above mentioned, Burr. 2449, where he ſays, 
an ejectment is a mere fictitious action, the demiſes is mere matter of form, it does not exiſt, it is not 
like a zeal title. An eject ment was of Hil. term 1772, and the plaintiff declared on a demiſe 1ſt Nov. 
1753, to bold from the goth October lait for ſeven years, and og this record notice was given for trial 
dt che Lent aflizes 1772, and a ſpecial jury ſtruck ; but the miſiake being diſcovered the record was not 
entered, and afterwards it was moved to amend the declaration by ſtriking out the word ſeven and adding 
the words thirty-one,0n the authority of Str. 1272. And per cur. — This is a plain miſtake in the decla- 
ration and may be amended by the writ, which ſpeaks of a term not yet expired, whereas the declaration 
CIs pes baſes ones brought, Roe ex dem. Lee v. Ellis, Eaſt. x4 O. 3. 
» $40, 9 a A , | j = 
la) Declaration in ejectment amended in the parcels, and in a miſtake of the plaintiff *s name for the 
8 cilia, Williams, Lefſee of Betts, v. Barclays, Mich. 2 G, 2 Prat. Retz. 16. 2 


(G) Where a ſecond, Ce. Ejeftment brought. greens, 


„IN geament; 2 tule for a trial at bar was obtained; but it Pusdrae- 
I being upon the demiſe of the wrong perſon, a new ejectment 2 
was brought; and it. being moved again for a trial at bar, the „e dus 
court would not grant it, but upon payment of coſts of the and oo: 
former ejectment. Lord Conning /by's Caſe Hil. 9 G. 1. Str. a >: 
548. 400 IP _ 4 1 = Ke T7 - hw ? — | | 
ing it neceſſary to add. the demiſe of the truſtees, he delivered now SjoRument ga the double demiſe, 

it was moved to ſtay proceedings in the Taft till pa t of the coſts, and Lord Conningſby's 
rafe was relied on; but the court ſaid it vas never done but when it appeared the party was vexatious, or 
8 70 the defendant to great expence, which was Lord Conningſby's caſe. Short v. King, 12 G. 1. 

. ; N E N W hen 

2. A rule ts ſtay proceedings in an ejectment brought in the 8. C. bur 
x7 B. until the plaintiff- ſhould have diſcontinued another eject- 4 S.P. 
nt brought before the preſent one, but” then pending on the 2999: * 


&4 


«+ fame title, and for the fame lands, was madè abſolute, the court 


obſerving that the application was very reaſonable, and that the 
reaſon of ſtaying proceedings in one ejectment where another is 
brought, is becauſe the firſt cannot be pleaded in bar to che other. 
Thruflout on the dem. of Park & ux. v. Troubleſame, Mich. 12 G. 2. i 
Hallferor, 207. 0 ed of i 
3. Baron Goh feme brought an ejectment, in which feme pro- Where there 
- eedet-after the death of the baron; aud after judgment in that pantene 
Fer, ſhe brought a ſecond ejectment, and applicatidn was ent Io 
ade to ſtay her proceedings in the ſecond until the cofts of the faweticie,in 
former were paid. In oppoſition to which it was infiſted, that yah, upon 
the former was on the demife of the baron and her, and the rule entering inte 
| was in the firigular number gun demiſſor qiitrentis fit ontyabilir; the common 
but the court made the rule abſolute; tò Ray proceedings until the = the tef- | 
payment of the coſts, to prevent vexation, which is the foundatioti yjefed to 
| of ſuch rules. Die er dem. Ducheſs of Hamilton v. Hatherby and <ater into 
Brother, 14 G. 2. Sir. 1152. eee — 


* : „ 28 | : % = and no 
further proceedings were had which were vetatious to the tenant, 6 
could recover his coſta; and upon a third ejectment brought, and an appli made to ſtay : 
until the coſts of the two former ejectments ſhould be paid, the court thought the ion juſt and - 


ication 
reaſonable, and when it Tees muniſeſt vexation and operefiion it will exerciſe its j —— 


: 


i 


i 


1 
: 


3:T: 
ty 


4 
: 


verdiad againſt him In the other two: and be had alto br: 
. . 
of Zi s perpet us IzunRion, that court granted | 
. — 1, Fry Hil 1713, Bunbury, 158. 25 
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bring ejectment, and a verdict was given for the defendant. | 
- Chief Baron Parker certified,” that though he did not think it a 
verdict againſt evidence, the weight of 


_ 


pleaſed ; the plaintiff might totie quoties prevent the diſ- 
| of his own bill, or'the eee 
reſerved, for the court would not go on pending the ejectment. 

- However, there being verdict againſt verdi in that caſe, the 

' _ _  -" urregutſarity was excuſed. Bands v. Sands, 1750. 1 V% 495 . 
| POIs 2 on a verdict on his demiſe againſt 
Lady G, Upon chis ſhe brought a writ of error, and pending the 


ment ſhall be brought by defendant after recovery againſt- him, 


i plaintiff gets judgment in the laſt ejectment, 
and the firſt j is aſſi med, then he renders it needleſs and 
neffectual by this ruling judgment, upon which he takes out ex- 


the caſual ejector is in the power of the court, upon 
_ the court think fit. My lady muſt ſhew us a different title, or we 
will not grant the rule. 2 Cromplor's Fractice, 221, | © 


a a new declaration in ejectment, and the court was moved that the 


ſons before given. Bid. 


-w 
; " . 
Fg * - = < F 4 
Y , „„ 3 ating ts ; 23 3. 1 | RX 


ſuſpended by the writ of error, but ſtayed all things for the res · 


: 


4. A bill in Chancery was retained for a year, with * 


| evidence was with che 
Pplaintiff. On application by the plaintiff for leave to bring a 


apply for leave, otherwiſe the ſuit might be protracted as long as 


ſame delivered a declaration in ejectment to the tenant in poſſeſ-, 
- Gon upon her ow! demiſe; and now the plaintiff moved for the. 
common rule, and it was denied; for, per Holt—No new eject- 


till he has quitted the poſſeſhon, or the tenant has attorned to the 
© ecution to recover his poſſeſſhon. The rule for judgment. againſt 
what terms. 

"a6. lh Same thing was done in another caſe, Hil. @ Am. 8. E., | 

© where thedefendantin ejectment pending a writ of error delivered 
wy - . coſts might be firlt paid. The court thought the payment of coſts 


ih 2 & 72 


— 


einm. 155 : 15 ; 


a) of dtering the Defendant or rind - gViner 79. 


15 was We, chat the kivdlord might be added gelen lt to — 


C. D., one of his tenauts, who did appear for the tenements 355 9 


in his poſſeſſion ; and that as to the tenements in poſſeſſion of the latter 


T. M., another tenant, who refuſed to appear, the Jandlord might 7 — of e 
appear and defend fingly, and a tule was made accordingly z and 
that the plaintiÞ might fign judgment againſt the caſual ejector as 


75 the tenements in poſſeſſion of T. M., but that the writ of Ba. 
fa bof be ſtayed till further orders. Roe ex dem. Godhard v. Doe, | 
Mich, 12 G. 2, Barnes, 179 | 
2. Where the landlord is made defendant i in | cjeftment, it is 
neceſſary to prove the defendant or his tenant in poſſeſſion of the 
premiſes ; for the rule is, chat the landlord ſhall defend for the 
premiſes only whereof his tenants are in poſſeſſion, and the arty 
does not admit himſelf to be landlord of any premiſes which the 
plaintiff may make title to, but of ſuch only as were in poſſeſſion 


| 1 ar Smith en dem. e v. Mann, Trin. 21 & 
7 


22 G. a. ab dom 
It was moved on the behalf of $., ons of the leſſors of the | 


plaintiff, that the conditional, rule ned into by his wife, by the 


name of A. F. widow, might be ſet aſide, upon affidavits tending 
to prove the, marriage between S. and her, and obtained. a rule to 
ſhew cauſe. . Whereupon 4... produced aſſida Kane ee der » long 
cohabitation between her and one F. deceaſed, as huſband and wife, 
and that he had deviſed the eſtate in queſtion. to her by the name 
of his wife: that S. was married to and lived with another wo- 
man. The court thought the validity of S. “s marriage with A. F. 
a ſit matter to be tried, and (the tenants in poſſeſſion having con- 
ſented · to appear) ſet aide the judgment againſt the caſual ejector 


for want of their appearance, and ordered A. F. to be added a de- 
fendant — . whereby S., if the plaintiff recovers, will 


be ſecure as to the coſts... Roo ax. dem. — wh ofa v. Doe, Trin. 
26 U 47 G. . Barnet, 159. 
"4+ The leffers of the plaintiff claimed idle under one will an A rule Bad 
J. S. under another will of the ſame-teſtator, and there was Spy cum 
queſtion, Which was the one, valid of the rwo, wills? The leflors 2 2 
by having, — 0 their — — and Os: 2 ng to 9 2 
appeat, would get into poſſeſſion without defence, unle 8. * 
were · permitted to defend. L cauſe haying been ob- Gone ws 


tained,” on cauſe being ſh the court ſaid, the motion was admitted to 
founded on the, ſtatute IL, that the court had.no jy- . <-ngay 
riſdiction 3 perſon to e an ejetraent inſtead of Gould u 


the tenant, except — landlord only. And. who is landlord within be K 
the act Not Geste perſon claiming title, but one who is in 1 
ſome degree on, as receiving rent, De. The clauſe of, for- that | 


 eltureby th SE tenant if he does not give notice of declaration to his 2 bad _ 


nn Davy, 3 3 e Ca. — 
8 4 


we ee in Jones ex dem. NY Williams , Str. 1241. as a caſe whete 
2 a mortgsgee was refuſed to be admitted to defend as landlord, 
Dat Lord © which gl mal be 


* - 
#4 
* 9 


where the mortgagee had not gotten into poſ- 
Ain - ſeſſion. . -Koe: en dem. Leal, widow, and others v. Doe, Mich. 


=E | Gldedd 29 G. . Barnes 193. | 0 


: 


* Smalltide, | Hil. 2 O. 3. Burt, 1290. 


not under- 


Hand that note; it puts xh#refuſal of the motion upon want of juriſdiftion and a Eaſe <ited by Serjeant 
Day whereas, in cement, the court can never want juri 
Ing without a proper title; An ejectment is the 'creature of Weſtmiaſter- hall, within time of 


ion to prevent a plaintiff from recovet- 


memory, and moulded gradually into a of practice by rules of rhe-courts. The fame authority 
which broughy it thus fat may, certainly carry it to a higher degree of perfection, as experience happens 
to ſbew inconveniences, or defects. Thea® 11G. 2.c. 19. was drawn and brought in by Sir I. Strange; 
the provifions therein relative to proceedings in ejectment were either to enforce a right proaQtice, or oc- 
cafioned by ſome caſe contrary to the general ſenſe of the bir, which the legiſtature vircuaily condemns. 
2s erroneous. © And as to the precedent cited from Strange, it is a total miſtake; there is not a Yyllable 
in that caſe about a mortgagee being refuſed to be admitted as a landlord. Fairclaim ex dem. Fowler v. 


® No ſoch caſe in Strange. 


$. C. xd g. In a caſe; where the lord elaiming by eſcheat moved to be admit- 


: S.P.Blackft. ted to defend in an ejectment brought by one who claimed as heir at 


idee cate law to the deceaſed againſt the tenant in poſſeſſion: Lord Mansfield 
of Fairclaim obſerved;that there were two matters to be conſidered, firſt; whether 
v. Shamtitle, the term landlord ought not, as to this purpoſe, to extend to every 


„ of the occupier, and divefted or diſturbed by any claim adverſe to 


ant upon particular eſtates. Secondiy, hether it does not extend 
as between two perſons (claiming to be landlords dy jure in right of 


ritof recovering by colluſion with the occupier, without a fair trial with 
m. Scariſ- the other. Where a perſon claims in oppoſition to the title of the 


e nant in poſſeſſion, he can in no light be conſidered as landlord, 


. and it would be unjuſt to the tenant to make him a co-defendant; 


deen their defences-might elan. Whereas, when there is privity be- 


de- | 
fentantwith lord. ſtood in the place of the deceaſeyg; but if there was any heir 


2 tween them, the defence muſt lie upon the ſame bottom 3 and 


3 letting in the perſon behind can only operate to prevent treachery, 


ſaid Win. 8. | owe ' 
pb e However, the court recommended that the lord 


or with the tenant; for which purpoſe a rule was drawn up by con- 
ſent; and on ũ ſubſequent day Lord Mansfield ſaid, that he was 


eſcheat to bring his ejectment, was the proper way, of trying 
e right upon the merits. IF there was real no heir, then the 


he tenant in 


whatſoever, the lord's claim was at an end. The ourt would have 


5 appr, obliged kim to have come into ſome method of trying the right on 


a proper iſſue; and this method into Which it is now put, (vis. 


bimifbere- hig bringing an ejectment, ) is the moſt proper iſſue for that pur- 
May If the heir had , the court world have admitted the 


— 


perſon whoſe title is connected and conſiſted with the poſſeſſion 
ſuch poſſeſſion, as in the caſe of remainders, or revetſions expect- 


repreſentation, to a landlord de facto, ſo as to prevent either from 


_— 7-7. 


ſhould bring an ejectment againſt the then leſſors of the plaintiff, 
and that the ſaid leſſor ſhould be admitted to defend either alone 


clear that this method of putting the perſon claiming to be lord 


K GEES RTE 


Toa FI RATON E RT 


— 
* 


iir 


have difcharged. the rule; for certainly where the ſole queſtion vbtiined s 
tarns upon Who ought to be landlord to the tenant in poſſeſſion, ue e bes 


he ſhould ſtand neuter, and his poſſeſſion avail neither: the queſ- 2 


tion ought to be tried between the claimants. The plaintiff muſt making 


conſent, elſe the other is admitted to defend, (as- in the cafe of ow mig) 


Fenwick v. Groveſnor) ; the other muſt conſent, becauſe to inſiſt Rouid not 
that he is Jandlord begs. the queſtion to be tried. Fairclaim ex — 9 [ 
E bam © "1 = - ; wit 
dem. Fowler & al. v. S title, Hil. 2G. 3. Burr. 1290. ” On meu 
une, in Trinity term, cauſe was ſhewn, and upon hearing eounſel for both parties the ſaid rule was dif« 
| 2 but without coſts. J. G. claimed to be the true beit at law to J. G.; but the poſſeſſion bad 
* in lefſees, under a. leaſe granted for gy years by T. G. which Raſe was recently expired. Ne 
Urr. 1291. 4 a - 
In the caſe in Bu. 130 · Wilmot, J. obſerved, that it was very remarkable that two different act 
of parlisment had been made at near 500 years diſtance upon the very ſame ſubject, where there was 
no pccaſion for either, viz. the ſtat. Weſtin. 2. c. 3. (13 Ed. . A D. 1285) ard the act 11 G8. 2. 
c. 19. The ſtat. of Weſtm. he ſaid, was not 4 new proviſion ; for before that Rat. all thoſe that Rood 
behind the tenant in poſſeſſion had always a right at common Jaw to come in and be received pro interefſe ſus 
to defend the poſſeſſion ; which was very material to them, and by the change whereof they would have 
been greatly incommoded. And he ſaid he was peiſaades, that the more this doctriue of reccit was looked 
into, the ſtronger this would appear. And thetefore he wondered that there ſhould. have been any doubt 
before the act 11 C. 2. of admitting landlords to defend in the Read of the tenant in poſſeſſi on, 
as they were ſuffered to make themſelves co-deſendants with the tenants. (He referred to 
Coke and BraQton, but did not ſpecify the particular paſſiges or pages, which, however, the reportet 
takes to be 4 Init, 344- 34: 5 BraRt. lib. 5. fo. 293-) - * 


6. A landlord had been made defendant upon entering into the 
common rule, but the leſſor had not joined in the conſent rule; 
and rule to reply having been given, it was moved to ſet it aſide 3 
that the plaintiff could not be forced to proceed againſt a perfon 
whom he had not accepted as defendant, but the court held the 
rule regular, and that the nominal plaintiff might be nonproſſed ß 
but, being nominal, the defendant could recover no coſts. Goods 
right ex dem. Ward v. Bidtitle, Eoft. 11 G. 3. Blackft. 763, . 

7. A rule was obtained to .ſhew cauſe why the ce/{ui gue traſt but the _ 
might not be admitted to defend in the room of the tenant ; to con 200 
which it was objected, that he had never been in polſeiſion, and pas, ee 
therefore could not be conſidered as landlord under the 11 G. 2. bid never 
e. 19. J. 13:3 of which opinion was the court, and diſcharged the fg in pot+ * 
rule, Lovelock ex dem. Norris v. Dancgfter, Trin. 30 G. 3: 3 Term come in and 

Rep. B. R. 583. ) NR 27 awd defend. in a 
The father, under whom he claimed, died juft before, having firſt obtained & fimilar rule. 8 | 
mri rag and others v. Roe, Tria. 30G. 3. 3 Term Rep. B. R. 783. in note (5). And Lord 
Kenyon, C. J. in the caſe of Lovelock ex dem. Norris v. Dancaſter, 3 Term Rep. B. R. 783. ſaid, that 

had the patty applying been in the fituation of immediate heir to the perſon laſt ſeiſed; or had been in 
the relation of a reniainder man under the ſame title as the original landlordg he might have been per- 
mitted to defend by virtue of the direction of the ſtatute And on another occafion a rule bad been 


obtained to permit a deviſee in truſt to di as landlord, which it was moved ſhould be diſcharged, de- 


cauſe he had not been In poſſe ſſion. Ind upon the court's aſking whether the leſſor would conſent to 
try it on an iſſue Jewiſugit vel non? and on bis refulſaly the rule to ſex afide the original rule was diſcharged. 
Lovelock ex dem. Norris v. Dancaſter, Mich, 31 G, 3. 4 Tem Rep. B. R. 122, * panes) 


(K) Of what it lies _ ger 336 
| 1. \ N ejectment will properly lie for nothing of which the ſhe- But ee 
A rift cannot deliver vaſſcſlion under an execution ; therefore — 
incorpoteal hereditaments, things lying merely in grant gue neque the hands of 
Vol. IV. | e 8 8 tangi 


* 


18 JJ Cones 
lay appro- fangi nec videri poſſunt are not properly objects of the action. E 


nen pine Ni. Pri. 427. Bull. Ni. Pri. 99.z for on thoſe things 


—— ke whereon an entry cannot in fact be made, no entry ſhall be ſup- 


Kat. 32 wy, poſed by any fiction of the parties. 3 Blackft. Com. 206. 
C.27,. w | 

doct / ine hath been fince extended by analogy to tythes in the hands of the clergy. 3 Blackſt. Com. 
206. cites Cro, Car. 311. 2 Ld. Raym. 789. Vide alſo Runnington's Eject. 39. . 


2. Nor will it lie in ſuch caſes where tlie entry of him that hath 
right is taken away by deſcent, diſcontinuance, twenty years' poſ- 
5 ſelſion, or otherwiſe, Bid. ah | 
Se k nb 3. Ejectment lies de parte domus cognut, Ac. Sullivane v. Sca- 

by counſel grape, error from Ireland, Eaft. 12 G. 1. Str. 695. 


wm arguendo 


5 


tall after collation to it. 1 * . 
| Jncjeimeat 4. After verdict for plaintiff in ejectment, the judgment was 


| 2 A org arreſted, becauſe it was for a meſſuage, garden, and a tenement, 
one meſſuage and entire damages; whereas an ejectment de uno tenementi will 
r- not lie. Gcodtitle v. Walton, Ee. 2 G. 2. Str. 834. 

an a 


verdict and judgment, which, after ſeveral arguments and long deliberation, the court, thinking them- 


ſelves bound by caſes which were cited, but againft their inclination arreſted, meſſuage or tenement being 
ſo uncertain, that the ſheriff cannot tell of what to give poſſefſion. Goodright v. Flood, Mich. 10G. 3. 
3 Wilf. 23. in which caſe Wilmot, J. mentioned a caſe in K. B. where the declaration being of a meſ- 
ſuage and tenement, the court gave leave to ſtrike out the words and tenement, and to proceed for the 
meſſuage. S. P. Makepeace v. Hopwood, Eaſt. 7 G. a. Parnes, 173. Ejectment for a meſſuage and 
tenement, and after verdi& it was moved to arreſt the judgment for uncertainty, but the rule was refuſed, 
Don ex dem. Stewart v. Denten, Mich. 26 G. 3. 1 TermRep. B. R. 11, | ; | 
in this caſe 5. Ejectment was brought by the lord for land, which was 
of _— found by a ſpecial verdict to be part of a waſte, and over which was 
fte king's highway; and it was objected, that it being the king's 
cited by the highway the plaintiff can never have poſſeſſion deliyered of it, and 
e N in caſe of encroachment or purpreſtures on it, theſe encroachments 
Sir Beur- are upon the Ling, and the remedy is by preſentment or indict- 
 chier Wray ment; but the court thought that the plaintiff had a right to re- 


and her V+ , — . 
- 1 1 Cover, for there is no reaſon why the lord ſhould not have a right 


another, be. to all remedics for the freehold, ſubject {till indeed to the ſervi- 
1. 


tude or eaſement; and ſo ſubject, the ſheriff may give poſſeſſion 


| — of it. Goodtitle ex dem. Cbeſter v. Aller and Elmes, Hil. 30 G. 2. | 


at , G <4 
Summer Burr. 133. , | 

Afﬀiizes 1735, wherein the plaintiff was nonſuited, the land being part of the waſte and part of 
the king's highway, over which the defendant had built; and it was faid that Lord Hardwicke held, that 
no poſſeſſion could be delivered of the ſoil of the highway, and therefore no ejectment would lie of it; 
and if it was a nuiſance? the defeadant might be indicted, but the court, in the caſe of Goodtitle v. 
Alker and Elmes, were of opinion that there was ſomething more in the caſe than they were then ap- 
The owner of the foil has a right to all above and under ground, except only the right of paſſage 
the king and his people. And per Deniſon, J.—Treſpaſs will undoubtedly lic why then ſhould net 
ejectment ? Goodtitle ex dem. — Alker and Elmes, Hil, 30 G. 2. Burr. 133. 


priſed of, and faid, that the realty of that authority had not bee at all proved per N 


| 


in the caſe of the King v. the Biſhop of London, 1 Wilf. 11. that ejectment would lie for a prebend's 


te 


* 
- 


* 
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— 
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| (L) Of what it lies. By what Name or Deſcription, gViner 334. 


_ * " 

1. A N.cjetment was brought for lands in Norfilk, inter alia, S. P. An- 
for five acres of alder carr, which was objected to, as ©'*%% 102. 

. , . „ Millington 
being too uncertain z but upon certificate of Norfolk men that it „ gooatr'e, 
was a term well known there, the court held it well enough, and Upon error, 
cited the caſe of Lord Kildare and Fiſher, Str. 51. Barnes v. Pe- 3 
terſon, Mich. 10 G. 2. Str. 1063. , 6 Ree LP. 1 
land, where the parcels demanded were peculiar in deſcription to the country, and appeared to be ſomewhat 
uncertain, which was the principel ground of the objection ; it was taid by Lord Mansfield, C. I. that 
of later times an ejectment has been couſideied with more latitude, as a fictitious action to try titles with 
more eaſe and diſpatch and leſs expence, than when they were compared to real actions previous to and 
ing the reign of James I. So very exact a deſcription is not neceſſary in this action as in a præcipe. 
And his lordſhip laid ſome {treſs upon the circumſtance of it being after verdit, and of the cauſe having 
been tried by a Jury of the county where the lands lay, and that evidence had been given to then upon 
which they had found for the plaintiff, That the denomination of land may be certain and known there 
though unknown here, for the wards and names are arbitrary — And Wilmot, I. faid, he could not 
underſtand the reaſoning, that the deſcription muſt neceſſarily be fo certain that the ſheriff may be able 
exactly to know, without any information from the plaintiff, of what to give poſſeſſio; which is not 
true, for ſuch precifion is not neceſſary in an ejectment; and he obſerved alſo upon the ground that 
after verdi& the deſcription muſt be intended to be ſufficient. Cortingham v. King, Trin. 31 G. 2. 
Burr, 623. And where the deſcription, being 40 acres of furze and heath and 50 acres of moor and 
marſh, it was objected to for Rot ſpecifying or aſcertaining the quantity of each ſpecies ; but, per Lord 
Mansfield It bas been determined over and over that ſuch exact and preciſe certainty is not requiſite in 
ejectments as in a præcipe. Ejectments have of late times been taken with more latituce than 

formerly, Connor v. Weſt, Mich. 11 G. 3. Burr. 2672. 1 5 


2. Ejectment was held to lie for a beaſt-gate, which is a Suffolk & c. by the 
term, and imports land and common for one beaſt. Benſington —_— 
v. Goodtitle, Hil. 11G. 2. Str. 1084. h l Lade, 


Andrews, 106.—If the word had been taken for a common, it muſt have been intended to be appu tenaut 
to the land before mentioned in the declaration, and an ejectment lies for a common appurtenant. Ib. 


3. Upon a ſpecial verdict in ejectment For an acre of land in | 
the county of Glouceſter, it was found as to three certain parcels ob 
the premiſes, that T. C. the anceſtor of the leſſor was, in 1648, 
ſeiſed of the manor of Barton Regis, with the appurtenances, and 


that articles of agreement had been entered into between the ſaid 


T. C. the anceſtor, and F. G. reciting a preſentment by the homage 
at a court-leet of the manor in the year 1648, viz. that J. G. had 
encroached upon the waſte of the ſaid lord without his houſe, to- 
ee with a porch without the wall adjoining to the ſaid houſe, 
or which encroachment the ſaid 7. G. was amerced: it was 
thereby agreed that the ſaid T. C. the anceſtor ſhould permit ang 
ſuffer the ſaid J. G., his executors, c. to continue the peaceable 27 3 
enjoyment of the ſaid grounc᷑ ſo encroached upon, and have liberty * 
to put up a poſf in the ſtreet, and three other poſts, for the | 
term of 100 years from the date of the ſaid articles, in confider- , 
ation whereof the ſaid F. G. and his executors, &c. ſhouid pay to 
the ſaid T. C. the anceſtor the ſum of 6s. 8 d. annually, and was 
then found that the two firſt of the ſaid parcels of land, were t 
two. pieces of land mentioned in the articles, and that the faid 
parcels of land were part wy public ſtreet and king's bighway, 
- "2 2 | 


— 
* 


— 
— 


ry 


20. Ejettment. : 
and that the ſaid rent had been duly and conſtantly paid during 

| mme ſaid term of 100 years, and from the end thereof till Lady-day 
1750; then they found that the defendants, ſometime in the year 

1748, erected certain palliſadoes in the front of the ſaid houſe, 

and thereby inclofed the third piece of land, which was alſo a fur- 

- - - ther part of the ſaid ſtreet and highway: and taftly, that the leſſor 
was the heir at law of the ſaid T. C. the anceftor, and feiſed of the 
| ſaid manor with the appurtenances. It was objected upon this 
verdict, that the plaintiff's demand and the finding of the jury are 


not agreeable to each other, fo as toentitle the plaintiff to recover, 


for the demand was of an acre of land merely, whereas it was 
found that a houſe was built upon the former two parcels ; and 
this being a fact within the plaintiff's privity, the ejeQtment ought 
to have been for the houſe, not ſor the land, and part of an houſe 
could never be within the deſcription of land. But the court 
were of opinion that the deſcription of land in this cafe was well 
enough; and Lord Mansfield obſerved, that there is not ſuch pre- 
-cifeneſs required in an ejectment as there is in real actions, and 
the court will go to the utmoſt extent in ſupport of ejectments. 
. that people may have ſpeeific remedies for their rights. Here 
_ the plaintiff claims the land, and the tenants in poſſeſſion of it, 


defend themſelves by ſaying they have erected a nuiſance upon it. 


No it would be a ftrange thing if that ſhould be a good defence 


againſt the owner's recovering his land. Goodtitle ex dem. Chefter . 


= v. Alter and Elmes, Hil. 30 G. 2. Burr. 133. , 2 

Be that ha 4. Ejectment for lands ac etiam pro communia , and. aſter 
tx of verdict it was moved in arreſt of judgment, that it ought to have 
Ton of. been meutioned what fort of common. But, per cur. —After 


the com- verdict it ſhall be intended to be ſuch common for which an 


mon, and ejectment will lie, as common appendant or appurtenant. Neu- 


the herifiy mon v. Holdmyfaft, Eft. 3 G. 3. 1 Str-54- 
| bis poſſeiſion of une executes bis writ as to the other. Str. 54+ | 


oViner 337. _ 3 (M) For whom it lies. 
De, 1, PENANTS in common.cannot join in making e leaſe; for 
ment 15 not £ 


maintainable 
nantibcom- may enfeoff another. Heatherly ex dem. Worthington and Tunna- 
mon againſt ine v. Weſton and others, C. B. Eaft. 4 C. 1. 2 Wil. 232. 


another, 


without an actuel ouſter. Per Lord Chencellor in Prince v. Heylen, Hi. 10 G. 2. 1 Atkias, 493. 


wide pot. (A. 2, ple 35. 


2. If the copyholders of a manor belon ing to a biſhopric, dur- 


ing the vacaney of the fee, commit a forfeiture by cutting down 


the timber, the ſucceeding biſhop may bring ejectment. Read 


v. Allen, per Comyns, Oxford Circuit 1730, cited Bull. Ni. Pri. 107. 
3. Au heir who is in by deſcent may bring ejectment be- 


fore admittance; but à ſurrenderee canvot. Per cur, in 
4 rde! l N n ae 


f 5 
- * 
s 1 


their eſtates are ſeparate and diſtinct, and there is no pri- 
by one te- vity between them; and for that reaſon one renant in common 


- 


Aa. 


447771 
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|  Efettment, „ 
Rue er dem. Jafereyt v. Henry Hicks, Mil & al. C. B. 27 G. a. | 
1 


4. Till admittance of the ſurtenderee the copyhold remains in 3. C. i 


the ſurrenderor; and if he die, his heir may bring ejectment. 2 
Bull. Ni. Pri. oda Eſpin. Ni. Pri. 441. both cite Ic. 144- s via. Abr. 


7. pl. 4, f. 83. pl. 3. 9 Vin. Abr. 330. (I), pl. z. but dot S. P. But where zn cjeRment - 
ba ght for chambers in New Iun, and it was objeQed that the perſon to whom they had been ſug» 


rendered had never been admitted ; the objection was o. er · ruled, the court being of opinian that there —- 


was a clear diſtiaction between that caſe and the caſe of copyholders; 4dmaitiance being only an aſſeng 


on the part of the ſociety that ſuch perſon ſhould become a member of it. It is the ſurrender that paties . | 


the whole intereſt. Doe ex dem. Warry and others v. Miller and others, Exccutors, Mich. 27 G. 3. 


1 Term Rep. B. R. 393. 


5. A rule was obtained to ſhew cauſe why the proceed - 
ings in ejectment ſhould not be ſtayed till a ſuſheient plaintiE 
was found, the leſſor of the plaintiff being an infant. Cauſe 
was ſhewn, that no application had been made to know if 
there was a real and ſubſtantial plaintiff; and it being ſtated by. 
affidavit that the guardian had undertaken to pay the coſts, if the 


{uit had been determined againſt the infant, the court diſcharged 


the rule with coſts. Anuony Trin. 14 G. 3. Cowper, 128. 3 
6. Ejectment was brought for a warehouſe by a mortgagee Ife m- 

againſt a leſſee, under a leaſe iu writing for 7 years, made after 3 

the date of the mortgage by the mortgagor, who had continued in nant, under 


poſſeſſion. The mortgagee had no notice of the leaſe, nor the leaſe fe 


- 


leflee of the mortgage, neither did the plaintiff give the defendant — 
any notice to quit; and the court were all of opinion that the out money, 
ejectment well lay; for the mortgagor has no power, expreſs or be dall art 
implied, to let leaſes not ſubje& to every circumſtance of the” roger 
mortgage, The tenant ſtands exactly in the ſituation of the yefgre he 
. the poſſeſſion of the mortgagor cannot be conſidered nd of tha 
as holding out a falſe appearance ; it does not induce a bekef that „ d- 
there is no mortgage; it is the nature of the tranſaction, that the gr. 
mortgagor ſhall continue: in poſſeſſion. Whoever wants to be Doug- 32» 
ſecure when he takes a leaſe, ſhould inquire after and examine este dne 
the title deeds, Keech ex dem. Warne v. Hall and anather, Mich. cate of 
19G. 3. Dougl. 21. me 7 


Cop. 473- but no tuch nt appears in that eaſe . A leſſee under a leafe prior to the mortgage will 
not be ſuffered to avail himſelf of ſuch leaſe on an ejectmeat by the mort „U be has has nowee 
before the. action that the mortgagee did not intend to tua him out of White, Leſſee of 
Whatley v. Hawkivs, Doug. 23. (7). 


J. Ejectment was brought for the moiety of a manor under the The 8. P. 


will of D. B. by one claiming as one of his co-heirs, D. B. by 9 
his marriage ſettlement in 1748 created two terms, one for 99 cubſequene = 
years to ſecure aft annuity of 200 J. to his mother, the other for caſe, «hae | 


1000 years for raiſing 30001. for his wife, in caſe the ſhould have — 

no iſſue, the money to be raiſed out of the rents, and profits, or by claiming 

ſale or mortgage. D. B. died in 1774, without iffue, and geviſed all title as bir 

his eſtate to truſtees, in truſt, after the death of his widow, (who OED | 

was entitled to a life-eſtate under the marriage ſettlement,) for his which a 

heirs at law, and their * in common, if drm that 
, 3 $f more 


ois difſer- 


a . Gieftment, RS 
bas been more than one. The defendant, upon an iſſue out of Chancery, 
_ created for was found to be heir at law, by deſcent from a daughter of a com- 
- ſome aopuj- mon anceſtor, The leſſor of the plaintiff, upon the death of the 
tes was fill widow, brought his ejectment, and proved his pedigree from 
outitanding, another daughter of the ſame common anceſtgr ;, and at the trial, 
mie a 2 the defendant ſet up the terms above mentioned, the teſtator's 
time when mother being till living, and her annuity regularly paid: the 
30001. had like wiſe been raiſed for the widow, and the term 
unfatisfi:s, aligned in mortgage. I he plaintiff was nonſuited at the trial, 
when it with leave to move to ſet it aſide, if the court ſhould be of opinion 
that the leſſor was entitled to recover. Upon motion it was ſtated, 
ther the that a receiver had been appointed by the court of Chancery 
plaictiff had during the life of the widow, and for ſuch premiſes only as her 
5 ee „ life-eftate did not extend to; and that the leſſor of the plaintiff 
| ne did not deſire to diſturb the terms, but was ready to partake of the 
Ans there charge. The caſe was fully argued at bar; after which the court 
ence of pi. Were unanimouſly of opinion, that the nonſuit ought to be ſet 
nion among afide. And Lord Mansfield in the courſe of his argument ob- 
_ the judges, ſerved, that where a truſt-term is a mere matter of form, and the 
* deeds mere muniments of another's eſtate, it ſhall not be ſet up 
ing; that he againſt the real owner. It is therefore ſettled, that a ſatisfied 
approved of truſt ſhall be taken to be a truſt for the benefit of the heir at law. 
what ws Third perſons may have titles, and therefore the court ſay, that 
„Lud by Lord 2 Arai Ar 
Manrsveld in where there is a tenant in poſſeſſion under a leaſe, which is a bar 
the caſeof to the recovery of the leſſor, he being to recover by the ſtrength 
ford, (vids Of his own title, yet to prevent this from being turned improperly 
Bull. Ni. Pri. againſt the perſon entitled to the inheritance, whoſe right is not 
bait bw diſputed by the tenant, if the leſſor diſpute the property only 
not ſuffer a againſt another, and give notice to the tenant that he does not 
plaintiff in mean to diſturb his tenancy, the court will never ſuffer the tenant 
cjectment to tg ſet up the leaſe as a bar to the recovery. There is another 
by a term diſtinction to be taken, whether, ſuppoſing a title ſuperior to that 
landing out of the leflor of the plaintiff exiſts in a third perſon, who might re- 
NE cover the poſſeſhon againſt him, it lies in the mouth of a defendant 
ſatisßie term to ſay ſo in anſwer to an ejectment brought 3 himſelf by a 
ſet up bya party, having a better title than his own. His lordſhip ſaid, he 
| Te: found this point ſettled before he came into that court, that the 
mortzogee, court never ſuffers a mortgagor to ſet up the title of a third per- 
but would fon againſt his mortgagee ; for he made the mortgage, and it does 
dre jun not lie in his mouth to ſay ſo, though ſuch third perſon might 
ſurrender, have a right to recover poſſeſſion. Nor ſhall a tenant who has 
But ſaid, paid rent, and acted as ſuch; ever ſet up a ſuperior title of a third 
that oe. * perſon againſt his leſſor, in bar of af ejectment brought by him, 
precluded for the tenant derives his title from him: Then what is the defence 
any ſuch ſet up in the principal caſe ? A truſt of a third perſon, an annuity 
8 „is ſet up; the plaintiff admits the charge, and ſays, that he only 
was an exift- Claims ſubject to the incumbrances. The truſtees do not aſſert 
— _ — their title; then ſhall others be admitted to ſet it up? The leſſor 
the demiſe, of the plaintiff and the defendant have an equitable title as ws 
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| , Ejettment. | 23 4 
in common, and therefore the plaintiff muſt recover a 3 the anni | 
And Buller, J. obſerved, that there were exceptions to the ru — 
that a plaintiff muſt recover by the ſtrength of his own title, for a the time of 
tenant cannot ſet up the title of a mortgagee againſt the mort- dhe denüſe, 
gagor, becauſe he holds under him, and has admitted his title. It en. | 


is not therefore true that an outſtanding unſatisfied term is always CD : 


an anſwer to a plaintiff in ejectment. He cited a caſe in the preſume that 


time of Juſtice Gundry, fince which time it has been the uniform rene 


doctrine, that if the plaintiff is entitled to the beneficial intereſt, Jereo, and 
he ſhall recover the poſſeſſion. And it has been further ruled of they would 


late years, that a leſſor of a plaintiff may recover in an ejectment w/o "a | 
a reverſionary intereſt, ſubject to a leaſe, and right of preſent poſ- jjaule if they 


ſeſſion exiſting in another. Doe ex dem. Briffowe v. Pegge, East. had. Sup- 
25 G. 3. 1 Term Rep. B. R. 758. in note (a). 8 . | 


had been brought at the ſame time before the death of the annuitapt, the one by the truſtees of the term 
and the other by the preſent leſſor of the plaintiff, the judge c9#1d not brave directed the jury to find 
for both ; but the truſtees muſt have recovered, for they would nave ſhewn the legal title. The juriſ= 
diQion of the court of K . in ejectments is confined to legal titles, taking care that they do not in- 
trufle on the rules of law, nor diſcuſs equitable tities. In real actions there is no doubt but that the 
party muſt ſtate a legal title on the record, then it would be abſurd that reſpecting the manor of Dale 
on a ſpecial verdict in formedon, the deciuon muſt necefarily be given according to che ftrict legal title, 
and that reſpe&ing the manor of Sale on a ſpeciai verdict in ejectment, there maſt be a contrary judg- 
ment. Aſhhurſt, J. was cf the ſame opinion. Buller, I. obſerved, that it was a queſtion of the moſt 
'. ſerious conſequence, Whether that ſhall be conſideted as law which had undoubtedly been received as 
t ſuch for 30 years paſt ? or, Whether we muſt abide by the ſtrict letter of the law, and ſay, that if there 
| is any legal outſtanding term the leſſor of the plaintiff ſhall not recover? He referred to the caſe of 
Briſtowe and Pegge, as directly in point Suppoſe the eſtate in this caſe had been of the annual value 


! 
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r 
h of 10001. and the charge upon it had been 201. per ann. which - was to be raiſed by a term, the heir at 
law would be entitled to have the management of the eſtate to improve it, and to have all the profits \ 
y | except that charge; and if he did not intend to diſturb the charge, ir ought not to be ſet up againſt N 
t him ; for Why ſhould he be de pri ved of that to which be is entit ed? Ir has been held, that though the 
y immediate poſſ:flion may belong to ſome other perſon, yet, provided the leſſor of the plaintiff claims 
t under the ſame title with the defendant, and acknowledges that the per ſon who made the defendant's 
leaſe had a right to make it, and does not mean to diſturb it, but is only deficous of being put into 
t the receipt of the rents and profits of the eſtate, the ejectment may be maintained; otherwiie where 
r the title is diſputed between the heir a: law aud the deviſee, and there is a leaſe for 21 years in exiſtence, 
| neither of them could get into poſſeſſion. Again, in the caſe of a mortgage; ſhall a mortgagee be 
compelled to take poſſeſſion whether he will or not? It is contrary to the intention of the parties: he 
- . only takes the legal eſtate as a ſecurity. So, where portions for younger children are to ve raiſed, if they \ 
who are probably at a diftance from the ſpot are content that the eld eſt ſon ſhal} have the eftate, ſhall 
they or their truſtees be compellable to take poſſefiion, and hold it againſt the head of the family? He 
then brought authorities to ſhew that a court of law might enter into a queſtion, of truſts. And then 
obſerved, that the queſtion was, Whether againſt plain ſenſe the court ſhould overturn all the caſes that 
had been determined upon ejectments? and faid, there was a ſubſtantial difference between eject ments 
and real actions, and that the reaſoning on one was not applicable to the other. The actions are diverſo 
intuitu, and are not brought for the ſame purpoſes or fo: the ſame iftereſts; and therefore it is true that 
a party may be entitled to recover in ejec ment who is not, entitled to recover in a real aQion. A real 
action can only be brought for the freehuld, whereas an ejetment may be brought for a term of years; 
for which a real action will not lie. An ejectment is a fiftitious action, and has always been ſo mo- 
delled as may be beſt adapted to the adminiſtration of juſtice, and to eaſe parties in the recovery of 
their rights. It has been extended to caſes ſim lar to that before the court, where, though there has 
been an outſtanding term, yet, the Mintiff undertaking not to diſturb the incumbsances, the defendant 
has not been permittgg to ſet it up qgainſt bim, —Grole, J agreed with Lord Kenyon and Mr. Juſtice 
Aſhhurſt, and argued that the owner of the eſtate raiſed a term for 99 years, and for particular purpoſes 
gave the poſſeſſion of the eſtate to truſtees, then if the truſtees are in poſſeſſion, no perſon can turn them 
out of poſſeſſion til the purpoſes of the truſt are anſwered, To determine, therefore, that it in poſ- 
ſeflion they ſhould not retain it, or ſhould not recover it out of poſſeflion, would be counteraticg 
the will of the perſon who created the em He admitted that the purpoſes for which fuch a term was 
created might be trifling, when compared with the reſt of the eftate, but ſaid. that the court could 
b. . % into confdetaton. Doe ex dem. Hodſon v. Staple, Miche 29 0. 3. 2 Term Rep, 
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| g. The leſſor of the plaintiff, who was leſſee of Lord Abingdon 


by deed, wherein the truſt of the term was declared to be for the 
benefit of creditors, brought ejectment againſt the defendant, | 


* who claimed title under an agreement entered into by his lordſhip 


and his the defendant's father, (the date whereof was prior to the 


deed of truſt), whereby his lordſhip agreed to let for a certain 


term of years, if he ſhould fo long live, to the ſaid defendant's 


father, an eſtate at a certain rent, into which eſtate the ſaid 
_ defendant's father ſhould immediately enter; and it was alſo 


agreed, that leaſes with the uſual covenants ſhould be made and 


* +, _ executed by the parties on a certain day ſubſequent ; the agree- 
ment was unſtamped. The plaintiff had a verdict, to ſet aſide 
Which, and for a new trial, a motion was made; but, upon argu- 
ment, the rule was diſcharged, notwithſtanding it was inſiſted 
that the leſſor of the plaintiff ſtood exactly in the place of Lord A., 


who was a truſtee. for the defendant, and therefore could not 


— aid the only caſes where that principle had been adopted was, 
where the leſſor of the plaintiff had been clearly and unequivocally 
a truſtee for the defendant; and it would have been of courſe for 


the court of Chancery to have decreed a conveyance to him, but 


, the court thought that in the caſe in queſtion the demiſe to the 
leſſor was not a mere voluntary conveyance, but was made to him 
for the benefit of creditors, and was the ſame as if a mortgage 
had been made to any individual creditor, and he had — 


dhe ejeckment. Goodtitle ex dem. Eftwick v. Way, Eaft. 27 G. 3. 


I Term Rep. B. R. 35. | E 
e beg 9. R. J. being ſeiſed of lands, on the 14th April 1761 granted 
ſeiled infec, the fame to M. A. for 999 years, ſubject to a proviſo for re- 
: 2 * demption on payment of 5000 J. and intereſt at a certain day, 
termfor Which ſum was not paid on that day, On the 16th Auguft 1768 
te r. M. A., in conſideration of the principal and intereſt which was 
ticles to fee. due being paid to her, aſſigned to R. L. all the premiſes con- 
tle the eſtace tained in the deed of 14 April 1761, for the refidue of the ſaid 
23 term of 999 years, in truſt as to part of the premiſes (which was 
life; then, © Manor) for R. 75 and to attend the inheritance, and as to the 
to ſecure a other part in truſt for 7. LI. By indenture of the 13th December 


Feet 1769 K. J. and R. L. aſſigned all the premiſes in queſtion to. 


. 3 ts R. M. for the remainder of the ſaid term of 999 years, in truſt 


- his firt and for N. S. for fecuring 10,000. lent by the latter to R. F. Under 
otherfons«f this laſt aſſignment the leffors of the plaintiff claimed, and in 


| oe whoſe poſſeſſion all the title deeds: were depoſited. There were 


I remainderto two defendants who claimed ſeparate,” one under a mort 
himſelf in of that part of the premiſes which conſifted of the manor, made 


: 5 by R. J. on the 3d and 4th April 1767; and the other under a 


charge the 22 in fee of the reſt of the premiſes, made alſo by R. J., 
ate of the 27th and 28th Zuly,1769, and both which de- 


* 
wich zool. fendants were in poſſeſſion of the ſeveral premiſes by ejectment 


* 


| 
& 


ring an ejectment againſt his own cui que truff, for the court 


© faryounger brought on their mortgages, On the trial of this cauſc a caſe 


was reſerved for the opinion of the court, Whether the leſſors of chilaren. 
the plaintiff were entitled to recover the premiſes contained inthe 3 
two mortgages ſet up by the defendants? And, after argument ment was 


on both ſides, the court determined, that if a man be ſo abſurd made the 
as to make a purchaſe without looking at the title deeds, he muſt 8 


take the conſequence of his own negligence. If he had uſed S. in crug 


ordinary precaution he muſt have known that the term was out- for C. . 
. and, if he did know it, and neglected to take an aflign- — 


ment of it, it was enabling the mortgagor to commit a fraud, by freehold and 
mortgaging the ſame eftate again, And therefore became a inheritance. 
particeps criminis. And per Buller, J. — It is an eſtabliſhed rule in 32395 
equity, that a ſecond mortgagee, who has the title deeds without g. *. made / 
notice of any prior incumbrance, ſhall be preferred, and this rule bis wilt, and . 
ouzht-to be adopted in a court of law: here the ſubſequent rover; fu 
mortgagee is a purchaſer without notice, and as he has taken the power as to 
title deeds, he has the better title. The peſea was accordingly *4ifing the 
delivered to the plaintiffs, Goedtitle on ſeveral demiſes Narris and Jg. 7,94 
others v. Morgan and another, Eaſt. 27 G. 3. 1 Term Rep, B. R. the fon and 


Ga — 


a recovery, barred the entail, and declared the uſes to truſtees upon truſt for the uſe of fach perſon, and 
for ſuch ettate, as he ſhould appoint. He afterwards mortgaged the eſtate to his mother, uſigg a term 

of 5co years. During all this time the old term remained outſtanding im S. But ſome time afierwards 

H. V. mortgaged the ſame premiſes to C. and then directed S. the truſtee in the affighment of the old 

term to ifſign the ſame to g. in truſt to protect C.'s mortgage. C. bad full notice of the matriage- articles, 

notwithſtanding which be took a covenant in the mortgage deed from H. V. that the premiſes were free 

from all incumbrances except on indentore of affignment of the old term to B. and the ſaĩd term and the 

meſne aſſignment thereof in the laſt aſſignment mentioned. But it did not appear that C. bad any notice 

of the mortgage made by H. V. to his mother. A bill was filed in Chancery by the mother and the 

younger children for various purpoſes, and, int. al. that the mortgage might be paid off; in oppoſition 

to which C. infiſted that his mortgage ought to be preferred in payment to that of the mortgagor's mo- 
ther, the legal eſtate of the prior rerm being veſted in his truſtee, and he being a purcHaſor by his ſecond 

mortgage without notice of the firſt; n this principle, that the legal eſtate of the term being in 2 truſtee 

for him, he bad both law and equity on bis fide; while the mother had only an equity as againſt che 

term. The Lord Chancellor ( Hardwicke) held, that C. had not the legal eftate of the term in hiaſelf, 

nor had he the deft or preferable right to call for that legal eftate, and that he did not take hs mortgage 

clearly and 5ona fide. Suppoſing there had been no aſſigument of the old term from g. to C. s truſtee, 

in that caſe it wou'd have been plain the former mortgage to the mother would have had the preference. 

Wherever the legal eſtate is Randing out, either in a prior incumbrance or in ſuch a truſtee as againft 

whom the preſent incumbrancer has not the beſt right to call for the legal eſtate, the whole titie and 

canfideration is in equity; and then the general mazim muſt take place, ui prior off tempare pot:er off 

jure. C. having full notice of the marriaze- t before he took his mortgage, the mother hal 

the prior right, even as againſt C.'s truftee, to call for the legal eſtate of the old term to protect her 
jointure 3 ſhe might, upon equitable grounds, demand it to be aſſigned to a new truitee for her, and 
when that was done, ſhe might protect her mortgage by it. This brings the hole to be in equity, and 
ſuhjects the caſe to the rule gui ths eft, c. She might come for, an injunction to. reſtrain C.'s truſtee 
from recovering the poſſeſſion her by ejectment, and compel C. to redeem the arrears of her 
annuity, and then he muſt redeem her entirely. Befides, it appears that he aimed at gaining an unfair 
advantage in the manner of taking his ſecurity ; he bed full notice of the marriag*-fettiement and its 
contents; be knew theſe to be prior incumbraaces; and yet, in contradiction to it, he took a cove- 
nant that the premiſes were free from all in@mbrances, in a manner which was plaialy intended to con- 
ceal that full notice which hg had of the marriage-fettlement, and was # badge of an inditect and collufive 
intention, For which reatons his lordihip beld, that C. wanted and ftood divetted of two ingredients, 
n in equity to the protection of the old term againit the mother; that is ts 
lay, a clear bona fides, and the firſt and beſt right to call for the legal eſtate; and tr erefore he could 
only eme in in order of time poſterior to the mother mortgage - Willoughby sad others v. Willough- 
by and others, in Chancery, June 19, 1756, reported in x Term Rep. B. R. 763. Ps 


to. The leſſor of the plaintiff was adminiſtrator of V. S., who 
died in Octaler 1786, The demiſe was laid in the declaration to 
©. * Commence 


i 


Teõeſtment. 


commence from the 1ſt March 1787, to hold for ſeven years. | 


It was proved that V. S. was in his lifetime an under-tenant to 


che defendant, who was leſſee of a term of the premiſes in 


queſtion, and had ſeveral times paid the defendant's rent to his 


landlord. To the evidence which the plaintiff brought in ſupport 
of his title there was a demurrer, and, after argument upon it, 
the court gave their opinion, that the only inference to be drawn 
from the evidence was, that V. S. had a tenancy from year to 
year, ſo long as both parties pleaſed. As between the original 
parties, as long as both of them lived, he could. not have been 
diſpoſſeſſed without fix months notice ending at the expiration of 
the year. This was a chattel intereſt from year to year as long 
as both parties pleaſed; and it is clear that whatever chattel the 
inteſtate had muſt veſt in his adminiſtrator as his legal repreſenta- 
tive.” The intereſt of the plaintiff could not in any manner be 


affected by the length of time ſtated in the declaration. Doe ex dem. 
Shore v. Porter, Hil. 29 G. 3. 3 Term Rep. B. R. 13. 33 HITS 


11. Where copyhold- lands were deviſed to truſtees for two 
| purpoſes, namely, a certain annual charitable uſe, and alfo to 
it B. and his children and poſterity to poſſcſs the premiſes ; 

ut the words of the deyife to B. were ſuch, that although it were 
clear that B: and his family were objects of the truſt, it was far from 
being clear in what manner the bequeſt in their favour was to take 
effect; but at any rate it could amount to no more than an equitable 
eſtate tail. Such equitable eſtate, or whatever other eſtate B. 


might take under the deviſe, could not obſtruct truſtees who have 


the clear legal title, from obtaining poſſe ſſion againſt a perſon 


claiming under B., notwithſtanding the charitable uſe be regu- 


larly complied with and executed by ſuch perſon. - For the rule 
is, unleſs in the caſe of a clear truſt, the equitable title of the 
ceſtui que truft ſhall not be ſet up againſt the legal title of the 
truſtees. If che truſts are not clearly executed in favour of any 
one, it is fit that the truſtees ſhould be in poſſeſſion. And where 
the perſon ſeiſed of ſuch equitable eſtate tail in ſuch copyhold 
deviſed the ſame, ſuch eſtate tail was not thereby barred ; for, 
though it is true the deviſe of an equity in a copyhold requires no 
ſurrender, yet that is where the deviſor has a deviſable eſtate. 
The entail muſt firſt be barred ; the party muſt do ſome ante- 
cedent act to enable him to deviſe. Nor is it at all certain that 
a leaſe for a long term, as 2000 years, created by ſuch equitable 
tenant in tail, will be a bar of ſuch-eſtate ; but, at all events, if 
the conſideration for ſuch term be ſo groſsly inadequate as to 
raiſe the ſuſpicion of its being obtained by impgſition or fraud, it 
will not prevent the truſtees from recovering the poſſeſſion in an 


ejectment brought againſt ſuch leflee. Roe on ſeveral demiſes Fi 


all and others v. Lowe and others, Trin. 30 G. 3. H. Black 


Rep. 446. © ; | | 
12. The leſſor of the plaintiff claimed title as leſſee for years of 


FJ. P., who had been ceftui que truſt under a deviſe to truſtees, 'in / 


trult for him until he attained the age of 21 years. After he had 
85 | + attained 


\ 


: - * 
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attained that age he leaſed to the leflor, who, to prove his title, | 


produced the leaſe; and it was objected that, as there appeared 
no conveyance from the truſtees to F. P., the leaſe ought to have 


been made by them. But per Lord Kenyon—'There is no reaſon 


why the jury ſhould nat preſume a conveyance from the truſtees 


upon J. P.'s attaining the age of 21, in purſuance of their truſt ; 


it is what they were bound to do, and what a court of equity 


would have compelled them to have done, if they had refuſed. 
And, as to the time, the jury may be directed to preſume a con- 
veyance or ſurrender. in much leſs than 20 years. England ex 
dem. Syburn v. Slade, Eaſt. 32 G. 3. 4 Term Rep. B. R. 682. 
13. A bill was brought for an injunction to ſtay the defend- 


ant's proceedings upon an ejectment for the poſſeſſion of the 
eſtate, which was mortgaged to him, becauſe he was proceeding 


in the court of Chancery to forecloſe the equity of redemption. 


But Lord Hardwicke, C. determined that he was not precluded 


from bringing an ejectment at law at the ſame time. Booth v. 
Booth, Atkins, 34. | 


(N) Againſt whom it lies. 


1. E caſes of a vacant poſſeſſion bo perſon claiming title will Nu nm , 
de let in to defend; but he that can firſt ſeal a leaſe upon (H), 4 · 


the premiſes muſt obtain poſſeſhon. Bull. Ni. Pri. gg. Eſpinaſſe, 
Ni. Pri. 453. 6 | | . 

2. A mortgagee, who had never been in poſſeſſion, or received 
the rents, has been refuſed to be made a defendant. , Epinaſſe, 
Ni. Pri. 453. 2 Crompt. Pract. 173. | 

3. A judgment in ejectment had been regularly obtained by 
the plaintiff againſt the caſual ejector by default, and the landlord 
of the premiſes moved te ſet aſide the judgment, becauſe his tenant 
had not given him notice of his having been ſerved with an eject- 
ment. The landlord was an infant, and therefore could not 


. conſent to the trial of the queſtion (which was heirſhip) in 


an iſſue. But, as the relief was on his part prayed againſt a 
N which was ſtrictly regular, there could be no doubt 

ut that the court might add ſuch terms and conditions to ſuch 
relief as were juſt and equitable, by bringing the real queſtion 
between the plaintiff and him to be tried upon the real merits. 
And a rule was made that the landlord be made defendant, and 


that he ſhould upon the trial,of the iſſue to be joined between 


the parties, not ſet up any Patisfied term or any truſt eſtate to 


defeat the leſſor of the plaintiff... And that he ſhould admit the 


ſcilin of the leſſor of the plaintiff. Doe ex dem. Troughton v. No, 
Mich. 7 G. ED Burr. 1996, ! k 


. 
— 


, 
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gViner346 * | - (O) In what Caſes it lies. 


The true 1. BI ſtatute 4 G. 2. c. 28. f 2. recitirig that great ineonve- 

. niences do frequently happen to leffors and landlords in 
tntion of Caſes of re-entry, for non-payment of rent, by reaſon of the many 
dis act of niceties that attend re-entries at common law; foraſmuch as When 
pactiament a legal re- entry is made, the landlord or leſſor muſt be at the 
off from the ex pence, charge, and delay of recovering in ejectment, before he 
landlord the can obtain the actual poſſeſſion of the demiſed premiſes; and it 
Denen often happens, that after ſuch a re- entry made, the leſſor or bis 
Continuing àſſignee, upon one or more bills filed in a court of equity, not 

always liable only holds out the leflor or landlord by injunction, from recover- 

5 .300n- ing the poſſeſſion, but hkewiſe, pending the ſaid ſuit, do run 
| poſſcfſlion much more in arrear, without giving any ſecurity for the rents 
- (fromits due, when the re-entry was made, or which ſhall or do after- 
wards incur; for remedy whereof it is enaCted, that in all 
ofthe te- Caſes between landlord and tenant, from and after the 24th 

nant to offer day of June 1731, as often as it ſhall happen that one-half 
na com- year's rent ſhall be in arrear, and the landlord or leſſor to 
any time in Whom the ſame is due, hath pight by law to re- enter for the 
mierte no- payment thereof, ſuch landlord or leſſor ſhall and may, with- 

_ application out any formal demand or re-entry, ſerve a declaration in eject- 
for relief in ment for the recovery of the demiſed premiſes ; or, in cafe the 
equity) = ſame cannot legally be ſerved, or no tenant be in actual poſſeſſion 
conkee ne bf the premiſes, then to fix-the ſame upon the door of any demiſed 
tenant to fix meſſuage; or, in caſe ſuch ejectment ſhall not be for the recovery 
© ,, calendir of any meſſuage, then upon ſome notorious place of the land, 
ter enecu - tenement, or hereditaments comprifed in ſuch declaration in 
tion execut- e jectment; and ſuch aſſixing ſhall be legal fervice thereof; which 
s ſervice or affixing ſuch declaration in ejectment ſhall ſtand in 

of elfe that the place and ſtead of a demand and te- entry; and in caſe of judg- 
| the landlord ment againſt the caſual ejector, or nonſuit for not confeſſing leaſe, 

Hould from entry, and ouſter; it ſhall be made appear to the court where the 

hold the de- {aid ſuit is depending, by affidavit; or be proved upon the trial, 

wiled pre. in caſe the defendant appears, that half a year's rent was due 

— before the ſaid declaration was ſerred, and that no fufficient 

from the diſtreſs was to be found on the demiſed premiſes countervaili 

leaſe, Per the arrears then due, and that the leſſor or leſſors in ejectment had 
power to re- enter; then and in every ſuch eaſe the leſſor or leſſors 

in Doe er in ejectment ſhall recover judgment and execution, in the fame 
dem. Hitch- manner as if the rent in arrear had been legally demanded, and a 
e Age re-entry made; and, in caſe the leſſee or leflees, his, her, or 
Lean, their allignee or aſſignees, or other perſon or perſons claiming or 
Burr-619. deriving under the ſaid leaſes, ſhall permit and: ſuffer judgment 
© and deviſees to be had and recovered on ſuch gjeftment, and execution to be 
under the Executed thereon, without paying the rent and arrears, together 
wil or he with full coſts, and without filing any bill or bills for relief in 
bern en equity within fix calendar montlis after ſuch execution pe” <> 
3 * 
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then and in ſuch caſe the leſſee or leſſees, his, ker, or their for vroughe © 


aſſignee or aſſignees, and all other perſons claiming and deriving <j<&ment 


under the ſaid leaſe, ſhall be barred and forecloſed from all relie — — 


or remedy in law or equity, other than by writ of error for re- leser under 
verſal of ſuch judgment, in caſe the fame ſhall be erroneous, and de 2a 


the ſaid landlord or leſſor ſhall from thenceforth hold the faid 3 


demiſed premiſes diſcharged from ſuch leaſe; and, if on ſuch premiſes for 
ejectment the verdict ſhall paſs for the defendant or defendants, which three 
or the plaintiff or plaintiffs ſhall be nonſuited therein, exeept for dg rent 


in ar- 


1 


the defendant or defendants not confeſling leaſe, entry, and ouſter, rear, ang  *- 
then and in every ſuch caſe the defendant or defendants ſhall have »in 
and recover his, her, and their full coſts : provided always that 223 
nothing herein contained ſhall extend to bar the right of any n 6 
* mortgagee or mortragees of ſuch leaſe or any part thereof, who al _ 
n ſhall not be in poſſeſſion 3 ſo that ſuch mortgagee and mortgagees ,,f-gos. 
's ſhall and do, within ſix calendar months after ſuch judgment Nearly 20 
hs obtained and execution executed, pay all rent in arrear, and all 7273 er 
1 coſts and damages ſuſtained by ſuch leſſor, perſon or perſons geife of 
h entitled to the remainder or reverſion as aforeſaid, and perform the ee 
If all the covenants and agreements which on the part and behalf 4 E 
of the firſt lefſee or leſſecs, are and ought to be performed. aind ches 
who had formerly tecovered the poſſeſſion by their ejectment; and the queſtion was, Whether it was 
neceſſary for the defendant to produce an affidavit that half-a-year's. rent was, due, &c, according 2 | 
the ſtatute, and that the leſſor in that former ejectment had power to re-enter ?-AnJ the court wwe of 
' opinion, that the caſe (in addition to the preſumption that the proceedings were regular, unleſs ſomething. 
appeared to the contrary, and the rule that fabirur præſumptioni donec prob et ur in comtrarium), ſtating that 
the proceedings were under and by virtue of the ſtatute, it was clear that the judgment muſt have been 
founded upon fuch ap affidavit as the act expreſsly diretts, and that the plaintiff in the ſecond yet 
had no title whatever. Doe ex dem. Hiichings v. Lewis, Tria. 31G. 2. Burr. 614. If an ejed ment 
+ under this act ſhould come to trial, all the matters which ought to be conta ned in the atfidavit muſt be 
proved. . Per Denniſon, J. in Desen Lewis, Burr. 620. a | : G 
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2. And by fe. 3. it is further enacted, that in caſe te 
ſaid” lefſce or leſſees, or any other perſon or perſons claiming . 
any right, title, or intereſt in law or equity, of, in, or to the SR 
ſaid} leaſe, ſhall, within the time aforefaid, file one or more 
| bill or bills for relief in any court of equity, ſuch: perſons ſhall . 
not have or continue auy injunction nk the proceedings at 5 a 
law in ejectment, ple he, ſhe, or they do or ſhall, within 
40 days next after a full and perfe& anſwer ſhall be filed by the : 
leflor or leſſors of the plaintiff in ſuch ejectment, bring into court 
and lodge with the proper officer ſuch ſum and ſums. of money 
as the leſſor or leſſors of the plaintiff in the ſaid ejectment tall. 
in his,” her, or their anſwer ſwear to be due and in arrear, over 
and above all juſt allowancetz and alſo the coſts taxed in the -: 
ſaid ſuit, there toeremain till the hearing” of the cauſe, or to be : 
paid out to the leſſor of landlord on good ſecurity, ſubject to the 6 
decree of the court in caſe ſuch bill or bills ſhall be filed within 
the time aforeſaid z and; after execution is executed, the leſſor 
or leſſors of the plaintiff ſhall be accountable for ſo much and 
no more as he, ſhe, or they ſhall really and bona fide, without 
fraud, deceit, or wilful neglect, make of the demiſed promiſes, 
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from the time of his, her, or their entering into the actual 


poſſeſſion therebf; and if what ſhall be ſo made by the leſſor or leſſors 


of the plaintiff, happen to be leſs than the rent reſerved in the 
ſaid leaſe, then the ſaid leſſee or leſſees, his, her, or their aſſignee 


or aſſignees, before he, ſhe, or they ſhall be reſtored to his, her, 


| : or their poſſeſſion or poſſeſſions, ſhall pay ſuch leſſor or 8 


tors, and in 


- 


each 


or landlord. or landlords, what the money ſo by them made fel 


hort of the reſerved rent for the time ſuch leſſor or leflors of the 
2 . * 


The leffors 


intiff, landlord or landlords, held the ſaid lands. * 


1 


5 | VETS coſts, then and in ſuch caſe all further proceed! 8 on the ſaid 


wpon pay- 


tec ing to the 
the lefſors 
of the ptain- | 3 9 i 7 
ff as devilees, they not being entitled to bring eject ment as executors ; there appeared to be a mutual 


ejectment ſhall ceaſe and be diſcontinued ; and, if ſuch leffee or 


1 33 leflees, his, her, or their executors, adminiſtrators, or aſſigns; 
. _ ceedings ſhall upon ſuch bill filed as aforeſaid. be relieved. in equity, he, 
ſhe, or they ſhall have, hold, and enjoy the demiſed lands accord- 

leaſe thereof made, without any new leaſe to be thereof 


: 
* 


made to him, her, or them. 


debt due to the defendant by fimple contract, and defendant offered to go into the whole account, taking 


Doch demands as fleviſees and executors, having juſt allowances ; which. the leſſors of the plaintiff refuſes. 
The rule was made abſolute to ſtay proceedings on payment of the rent due to the leſſors of the plain. 


off as deviſces,-and 1. Duckworth ex. dem. Tubley and others v. Tunſtall, Mich. 16 G. 2. 


Barnes, 18. j c 


As to the 


waiver of a 
forfeiture by 


N 


Fr 


4 * 7 


4 The law will always lean againſt forfeitures, as courts of 


equity will always relieve againſt them; and, therefore, if the 
leſſor accept rent of his leſſee, after a condition broken, he can - 
not enter nor conſequently maintain an ejectment for the breach 


of that condition, becauſe he thereby affirmeth/ the leaſe to have 


on har continuance. - Runnington's Ejectment, 22. 


. - that acceptance of rent ſhall not oferate as 2 waiver of the forfeiture, or u „ confirmation © 
| of the tenancy, unleſs the landlord has notice that a forfeiture was incurred at the time. Per Buller, J. 
in Roe ex. dem. Gregſon/Widow v. Hartiſon, Eaſt. 28G. 3. 2 Tefm Rep. B. R. 423. 


8. go it hath been holden, that if the leſſor bring = action of IP 
covenant for the non-payment of rent ſubſequent to the time of 


the demiſe laid in the declaration of ejectment, he thereby waives 
his right of entry for the forfeiture, and acknowledges that the 
covenant ſtill ſubliſts. Roe ox dem. © 


at Michaelmas, 


- 


2 3. And by ſect. 4. it is provided that if the tenant or tenants, 

| ef theplaio=. his, her, or their aſſignee or aſſignees, do or ſhall at any time 
ESE or 11 before the trial in ſuch ejectment, pay or tender to the leflor or 
Aan execu- landlord, his executors. or adminiſtrators, or his, her, or their 
attorney in that cauſe, or pay into the court where the ſame 
e cauſe is depending all the rents. and arrears, together with the 


Sto Snoop za ags z 


. 


rompton v. Minſball, Eafter,  ' 
33 G. 2. Runnington's Ejeflment, 23. 2 Crampton's Prat. 186. 
6. The defendant was tenant at will to the leſſor of the plain- 
tiff, who, to determine the tenancy, gave notice at Lady-day to 
the defendant to 8 at Michaelmas the defendant not quitting 
plaintiff brought ejectment, and laid the 
demiſe the zoth September ; the defendant appeared and pieaced. Y 
Bs fg 76 r N Some 


Sg rg gs graerse ses genes 


% 


\ _ Ejettment, 5 ö 


Some time after the plea was put in, the leſſor of the plaintiff 
recovered of the defendant a quarter's rent due at Chrifmas. It hh 


was inſiſted that this ſubſequent acceptance of rent ſubſequently 


due was a waiver of the notice, and tantamount to an agreement 
that the defendant ſhould continue tenant. And per Lord Manſ- 
field The queſtion is, Qus animo the rent was received, and what 


the real intention of the parties was ? If the truth of the caſe is, 


that both parties intended the tenancy ſhould continue, there is 
dan end of the plaintiff's title; if not, the landlord is not barred 


of his remedy by ejectment, but theſe are facts which ought to 


be left to the jury. And per Aſbbunſt, J.—If the landlord accepts | 


the-rent only as a compenſation for the double rent, which the 


ſtatute ſays he ſhall have a right to, it is a waiver of that only 3 x 
ho 


but it does not waive his right to the poſſeſſion of the premi 


which is entirely a diſtinct and different thing. Doe ex dem. | 


Cheney v. Batten, Hil. 15 G. 3. Coup. 243- 


J. The truſtees under a turnpike act had mort ged che tolls | 
_ agreeable to the power veſted in them by the act, and in the 
mortgage deed had included alſo the toll-houſes and toll- gates, 


when in fact their power did not extend ſo far; the mortgagee 
brought ejectment to recover the poſſeſſion of the toll-houſes and 


* 


gates purſuant to the terms of the mortgage deed, and at the trial 


of the cauſe the defendants (the truſtees themſelves) ſet up the 


act as a defence againſt their own deed, 1 e they were 


not warranted by the act in mortgaging the toll-houſes, &c. but 
only the tolls for which an ejectment would not lie, and that the 


_  a@ expreſsly mentions that no preference ſhould be given to any 
of the creditors above the reſt; and Perryn, Baron, who tried 


the cauſe, being of that opinion, nonſuited the plaintiff; to ſet 
aſide which a motion was made on the ground that the defendants 
who had executed the conveyance, were ſtopped from taking that 
objection; but on argument the court diſcharged the rule; and 


_ 4/hhurſt, J. obſerved, that though in general the party is eſtopped 


by his own deed to ſay he had no intereſt, yet that principle did' 
not apply to the caſe where the truſtees were not acting for their 
own. benefit, but for that of the public; and it would be hard that 


other creditors, who are not parties to the deed, ſhould loſe the 


benefit which the act has given them. Another reaſon why the 


truſtees ſhould not be eſtopped is, that the act is a public act of 


parliament, \and that the court are bound to take notice that the 


_ truſtees had no power to mortgage the toll-houſes, &4.z the deed 


therefore could not operate in direct oppoſition to an act of par- 
liament which negatives the aſtoppel. Fairtitle on ſeveral demiſes 
Mytton and otherg v. Gilbert and others, Mich. 28 G. 3. 2 Term 
Rep. B. R. 169. 45 | La , 


38. The leſſor claimed a rectory houſe by leaſe from the rector, 


for 21 years, dated the 27th March 1786; in the July following 


the former tenant, the rector, and the leſſor of the plaintiff, came 


to an agreement, on iſſuing a writ of 2 under an eject - 
ment brought by the leſſor and the rector, that the leſſor of the 


31 


F 


intereſt; but in this cafe there are other words to qualify 


plainti tiff ſhould have the poſſeſſion. At Lady-day 1787 the leſſot 


9 - 


received poſſeſſion from that tenant, and in Augy/, in the ſame 
year, he paid the rent yp to the following Lady-day (1788). On 


th 
of there were two demiſes in the declaration, the one on 


tze 6th April 1787 and the other on 17th March 1788. On 
the trial the defendant relied on the 13 Elia. c. 20. which enafts, 
en that no leaſe of any benehice, or any part thereof, ſhall enduge 


« any longer than while the leſſor ſhall he ordinarily reſident 
« without abſence above 80 days in one year, but that every 


 ..- © ſuch leaſe, immediately upon ſuch abſence, ſhall ceaſe and be 
© yoid.” The rector in the preſent caſe was wholly reſident in 
another place. A verdict was found for the 'defendant; with 


therty to move the court to (et it aſide and enter a nonſuit. 
And a rule having been obtained, it was argued for the defend - 


nt, chat ſuppoſing the ſtatute of Zliz. rendered the leaſe void as 
between the parties, yet a third perſon had no right to * . 
claim. ; 


it, and particularly a ſtranger, who had no pretence 


But even ſuppoſing it void, it became ſo at the end of the firſt 


days; and the proceedings under the writ of poſſeſſion in 
ly 1786, and then the acceptance of rent in Augiſt 1787, would 


either of them amount to @ re-demiſe. | But the court declared, 
- they were ſorry that ſuch a poſſeſſion as that of the defendant 
 thould find a ſhield from an act of parliament ; that, according. 


to the maxim exprefſum facit cefſare tacitum, the leſſor's title under 
the leaſe excluded the ſuggeſtion of a ſubſequent demiſe, And 


even that would be equally void, fince the act of parliament would 
affect a parol demiſe as well as one by deed. - And therefore, 
although the defendant was a ſtranger and a wrong-doer, the 
"plaintiff could not recover. Doe gx dem. Criſp v. Barber, Michs 
29 G. 3. 2 Term Rep. B. R. 749. : 


9. The leſſor of the plaintiff claimed title under an agreeme! 


dated qth March 1783, the words of which were, © the {aid mills, 


c. he (the leflor of the plaintif) ſhall enjoy; and I engage to 
give him a leaſe in, for the term of 31 years from Whit/untide 


1784. The defendants were aſſignees of the granting party to 
the agreement, who had become a bankrupt. At the tell a. 


verdict was taken for the plaintiff, with liberty to enter a non- 


uit, if the court ſhould be of opinion that this was only an agree- 


ment for 2 leaſe, and not an actual leaſe; and, after argument 
for the plaintiff, Lord Cages, C. J. ſaid, that where the words 
a 


qualify the expreſhon, they were ſufhcient to give che legal 


were, the defendant ſhall have and enjoy, without any others to 


- 


«« ſhall enjoy,” and to reſtrain their operations ſo as to make the 
t merely executory. Here the words are, be ſhall enjoy, 


234 f engage to give him a leaſe, Wc. Aud the fingle queſtion. 
is, What was the intention of the parties uſing thoſe expreſſions ? 
The latter words clearly ſhew that it was the intention of the 


parties that there ſhould be ſome further aſſurance. It was in 


9 . 


Ls 


he 
N March 1788 the defendant entered without any colour. 


erer mes ens 


Serre 88 


* Feri 


gras F NS 


r 
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Fr and if a bill had been filed in 4 court of equity, 
dr a lpecitic An of the agreement, that court would not 
bave turned the plaintiff round and rold him that he had alread 
a znd executed. Contract; but would have decreed a leaſe : 
_ "of the premiſes according to the agreement. If the former words 
mn this contract had not been reſtrained by the engagement to give | 
a leaſe in future, they would have operated as a peric& leaſes 
7 the partivs agreed, the one to give, andabe cher to receive | 
future leaſe, it could not be conceived that it was intended to > 
be a preſent leafe. And the whole court being of the ſame Y 
6pitlion; judgment of nonſuit was entered. Roe ex deny _ "© 
v. Aſbburner and others, Perce of Scariſbrick, a Abe 172 
73 3˙ Term Rap. B. 163. S {#42 . 
8) What is Title ſufficient. ergy 


N 


is N m tam by © ord tiſt- 2 cottager 25 years poſ- Tags Ws 
£1 2 a good title; for, if the poſſeſſion of the manor ſhould teien bas - 

de 4 pofſeſhoii of che cottage; the lord would have a better title eta 

to that than any other part of his eſtate. Bi/bop and Edwwartds, by alt the | 

per Poul, J., on the weſtern circuit, cited Bull. Ni. Pri. 103. e. 
ed by Lord Chief Baron Pengelly, that if a cottage is built in defiante of a lord, and quiet poſſeſhon has 
deen had df it for 20 years, it is within the Ratute ; bur if it were built at firft by the lord's permiſſion, 
or any acknowledgment have been fince made (though it were 100 years fince), the ſtatute will not run 
22828. * 

1 os ol 

EEC IE Cas SE 
2. It fees where u leſſor has brought an cjectinent, and given But if the 
notice that it is for non- payment of rent under the ſtatute 4 C. 2. OIL 

c. 28. he cannot after wards proceed on the title. Kempton rx fence arthe 
m. Bd v. Cre, Baff. 8 G. 2. Rep. temp. Hardw. tos. wp pr 


J ” 


. Twenty years re gegen is 2 poſitive title to the 

FX ivy it is not a bar to the, action or remedy of the plain 
only, but takes away his right of poſſeſſion. Per Lord 
in Taylor ex dem; Athins v. Horde & al. Hil. 30 G. 2. Burr. 119. 

4 Under marriage ürticles a ſum of money and ſome pre- 

miſes were veſted in the hands of truſtees, in truſt for younger 
children: the iſſue of the marriage were a daughter, the elder 
child, and a ſon ; the daughter applied to the court of Chan- 

ckry for a maintenance out of the dividends and profits, and 
that the prineipa band premiſes ſhould be transferred to her when 
the ſhould come of age. n-the hearing. of the cauſe, Lord 

 Hardwicke obſerved, that if an ejectment was to be 

be doubted the plaintiff woatd find a great difficalty to make out, 

| 2 mo that limitation 3 ſhe being the eldeſt, would not 

t law be conſtrued the youngeſt chiſd. Heneage v. Humlale, 

2 Hint, 456. Sers in a court of equity i „ B. * | 
Vor. IV. D 2 7 5. The 
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- and others, Trin. 21 0. 3. Doug. 777. N OV : 8 
6. The leſſor of the plaintiff had been poſſeſſed of a leaſe of pre - 


iner h.. (Q) Pleadings. Declaration. 


mo is ne- 


Ceſlry. At to declare upon a demiſe by deed, for they cannot enter ami 


” 
4 : 
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8. The formal title of a truſtee ſhall not in an ejectment ba 


. 


1 


ſet up againſt the cofuy que truft, becauſe, from the nature of the 


A man ſhall two rights, the cgfuy que truſt is to have the poſſeſſion. © Said 5 
nor defend per cur. f * rong ex dem. Tinker and Ke al. 


in 
imſelf ; be HG, | 
— Eaft. 6 G. 3 r. 1898. a 8 ; 
which makes part of the title of the leſſor of the plaintiff. Per Lord Mansfield, C. J. in Goodtitle en 
dem. Hart v. Knot, Eaſt. 14 C. 3. Cowp. 46. But vide the caſe of Doe ex dem. Sir Wm, Gibbons, 
Bart. v. Pott, Trin 21 G. 3. ia which Lord Mansfield faid the rule only is, that the truſt eſtate. ſhall 
not be ſet up in an ejectment to defeat abe ceftui.gue truſt in_a clear In ſuch a caſe, where-the 


- truſt is perſectiy clear and manifeſt, the rule ſtands upon ſtrong and beneficial principles, becauſe in 
ejectment the queſtion is; Who is entitled to the ? Bur if the 'trutt is 'doubtful, a court of 


law will not decide upon it in an ejectment, ir-muft be put into another way of inquiry. Doug. 721. 
And the fame doQtine is recegnizet. by his londdhip in the caſe of Goodright ex dem. Alſton v. Wells, 


miſes for 21 years, which expired at Lady-day 1791; he had under- 
let the ſame premiſes to defendant for a term expiring at 
- Chriflmas 1790; but the defendant held on and had notice to quit 
at Chriflmas 1791 3 on the trial it was inſiſted for the leſſor, that 


the defendant could not bring evidence, as between landlord, and 


" tenant, of the leſſor's title having expired, But this was over- 


ruled and it was afterward held by the court, that it was cer- 


- 


tainly competent to the defendant to ſhew that the i 


title had expired, and that he had no right to turn him out 
| poſſeſſion. N England ex dem. 
4. Term Rep. B. R. G82. 


199 4 « 1 # 
1 


- 1:7] HOUGH the plaintiffis not obliged to make an ackunl entry 


or a real leaſe, yet he muſt lay the commencement of the 
ſuppoſed leaſe. in his declaration preceding the ouſter and ejetment 


* by the: def:ndant, becauſe the wrong complained of by lain- 
© © tiff is, that the defendant entered upon his poſſeſſion, which he 
hath title to hy virtue of the demiſe mentioned in the declaration; 


the commencement of the leaſe, though ſuch ouſter be wrong, 


- yet the plaintiff ought. not to complain of it, becauſe it was no 


wrong to him, inaſmuch as 12 own ſhewing, it was done 
before his title commenced- nington's Hfettment, 214. | 


2. Where the title is in ſeyeral-perſons, ' who are ſeverally con- 
cerned in intereſt, it-is ſual to declare, by ſeveral diſtinct counts, 


upon ſeveral demiſes; and, therefore, hen a term is limited to 
truſtees for ſecuring the payment #f an annuity or portions, Oc. 
though the truſtees ſeldom act, yet it is uſual to declare upon 
their demiſe, and alſo upon the demiſe of the cHν que truſt. 
Runnington's Ejettment, 211. | 238 15 


—— 3. Where 2 corporation aggregate is leſſor of the plaintiff, they 


doubrful "muſt give u letter of attorney to ſome perſon to enter and ſeal u 
benen“ jeaſe upon the land, and therefore the plaintiff ought in ſuch case 


9 


% Syburn' v. Slade, Eaft. 32 G. 3. 


and, therefore, if the ejectment and ouſter ſhould be laid before 


5 rere 


gage ese aer ss ee 


2 


- 


* 


| demi u 1 e 
aicded nd Bull. Ni. Pri. 98. cites Carthewv, 390. is cured by 


cannot be laid before the leſſor has regained the poſſeſſion by ſuch 5 P. A- 


abi. 
Gare, 2 1 the 6 ine her dominant tht i by wy ene ten 
ſec 


ES ou a chat edn 


n and the demiſe cannot be carried back beyond the aftual entry. Driver ex dem. Oxendoa 4 


Fin PII EIT? aoDanatrnaet 


Ejeltment, A 


| a verdict... 
Nd Eſpin. Ni. Pri. 439. who cites the caſe of Patrich-v. Ball, Lord Raymond, 136. which is the fame 


caſe cited by Buller from Cartbew, 390- and which js in Vin. tit. Corporation (K), pl. 38. where the 
plaintiff had declared upon a demiſe by the alcermen and burgeſſes of Bury, — hap tting out that 
the demiſe was by deed, which, CE ee ti nn ns 
nee r e er e * 


240 An actual entry is neceſſary to avoid a fine. And the demiſe a 


actual entry. en, v. F. & al. Hil. 11 G. 2. —— 8 
Str. 1086. Hardwickes 


fines, which is mentioned in a Inſt. 518. ; and as to ond point, that in caſe of a fine; the 
hath no title before entry, the re. ſon whereof doth. not ariſe from the ſtat. H. 7. 3 but from the 


pp 5 A7 2 omni inſteud þ Feds gen the entry. We are. all — 


of opinion that he ought to be at liberty wo amend upon payment of: colts. - 8 In 
the Caſe of, Oates v. Brydoo, Burr. 1897. Lord, Mansfield ſays, to avoid a fine there muſt be an actual 


v. 1 Hil, e 3. ä 5. 7. 

. hide dtc Jelivered to the tenant in poſſeſſion, this: — Woe" 
aid amet, inſtead of the ſaid Jabn, was ſaid to enter by virtue . a 
of t demiſe, and the court refuſed to amend it, for they „er sn 


conſidered it as a F Goodtitle v. ae, al rin. 17 * 2. 5 2 
Str. 1211. ; e. 


1 
and the court refuſed to let the plaintiff amend by ftiking out ts ain wk. Trage v 


f Alaburn, cited by Weight, J. is Goodtitle v. Meymort, Sur. 4200, 


6. In ejectment the plaintiff declared upon a leaſe died the 
1ſt February 1742, to hold from the 8th January before; that 
afterwards, viz. 28th January 1742, the defendants ejefted him. 
It was inſiſted for the defendants at the ejectment was laid to 
be before the plaintiff's title under the leaſe; which was not 


made until the 1ſt February, and 1 Sid. 8. was cited; but it was 


holden, that the day of the cjeQmerit being laid under a via. 
was ſurpluſage, and that aſtegwards ſhould relate to the time "I 


making the leaſe, and then all would be well enough; and the 5 


plaintiff had'a verdict. Swymmer & al. (ex dem.) v. Grovenor & 


.. 11333 1752. Cor. Gundry, J. cited Bull. Ni. Pri. 106. 


cited Efpinaſſe, M. Pri. 443. 
7. An actual dry is not neceſſary to be made th order ts Pt Run- - 
avoid a ſine at common law, 5 dei without proclamation. 1 
Fenkms ex dem. Harris & Us. v. F S "Hi. 30. a. 45 


: Wilf. 45. * 4 


Da; | 5 8. The | 


C— 
o 
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8. Div leaks det upon was from the 25th March 1565, for 
- of ſeven years. The Nadi pr proved that J. S. was feifed, and that 
et fro dy indenture in 1763 he demiſed 8 to D. ſor 
to year ſeven, years, to commence at Midſummer and that in 7 
ought a 7). af the relidue of his e 4 v or of the plain 
— 35% It was infiſted for the defendant, that - though in ejectment 
_ ON the leaſe is ſictitious, yet the plaintiff muſt declare on fork a leaſe 


Th ” as ſuits with che title of his teffor ; here, if he recover at all, he 


—.— muſt recover a term, which is of two years longer duration than 
| x his title, and 2 Lev. 140. Brownlow, 133. were cited. But per 


Wh Lord Mangfeſd There is nothing in the objection; for, if the 
en leſſor have à title, though but for a week, he ought to recover, 


for the true queſtion in an ejectment is, who has the poſ- 
ROS — tight. Suppoſe 'a perſon bas an intereſt for three 


for the th dem. Carruther v. 
2 Sittings in A, ates Tim, 5 3: Bulth, 
Fate N. Pri. 106. 92 


is eject ment, the whole of e Gli Doe ex dem. Shore v. 
| 39 G. 3- 3 Term Rep. B. K. 1. 

Tide Newal . 

mem, by altering the date of the demiſe; the caſe was-ſo cir 


Baker, Hit. - cumſtariced, that the plaintiff would have been barred by a fine 
4 G.2. - if he had been put to a new ejeſtment. And the court gave 


Proth, Rex- lesve te amend upon - of coſts. Doe ex dem. Hardman v. 
* Sun, - Pilkington and another, rin. 9 G. g. Burr. 244). 
| 2 | Sant, nj" eee Roe ex dem. Stephenſon v. Do. Mid. 0:3. 


136. bote, fn which lat it is ſaid no declaration in ejectment cen be amended before appeat- 


E age wg ne adder in the demiſe or other matter of ſubſtance. But vide Roe 


8 e Ellis, Eaſt. 14 G. 3.  Blackit. 940. where the declaration n 


s dne 4 of the dent from 70 34 years years. Vids ame, letter F. pl. 2, 


10. The danife ſtated that one M. S. oh loch a day, at K, in the 
h Sonny of. B., 22 two meſſuages, &c, to the plaintiff, After 
verdi the plaintiff, it was moved in arreſt of judgment that no 
„nil was mentioned in which the demiſed lands lay; but it appear- 
ling that ma ſuble nent part of the declaration it was ſtated. that 
* 8 defendant at H. aforeſaid e jected the plaintiff from the ſajd 
OE 23 "lands, Ee. rhe court beld that this 8 to a ſufficient certainty 
| - or thy ds lay in the vill of H. F 
| 10 G. 3. Blackfl. Rep. Job- 
5 | 54 11. — ejetment on the demiſevof an heir by deſcent, the de- 
mie was laid on the day his anceſtof died, held well-cnough 


after verdict. And per cur. tf che anceſtor died at five o'clock . 


Ain the morning, and the heir enter at fix, and make a * 
„ . Roe ex dem. Nrangbaꝶi v. Hetſey, C. B. 
Wo N 

Similar I2. E 4 was laid in April 1786: the aintif proved 
5 — admittance on 26th July 1786, os be the defend 


„ 


only, and ſhould make à "leaſe for five years, it would 


er , be de h) the lengid of ime flared i 


gs mou. 


* : 
>} + an het At ne Dans 4 


1 


Ant, by way of mortgage, made beſore April 1786; ſo that the Lord 
. demiſe laid was beſore admittance. At the trial Buller, ]. directed a — 4 | 
- nooſuit, which it was moved to have ſet alide, and the court wade e 
the rule abſolute; for againſt all perſons but the lord the tix ö 
of the ſurrenderee after admittance is perfect, as from the bg 1 
ol the ſurrender, and ſhall relate back to it. This ejectmęnt was pur. 2737, 
brought againſt the ſurrenderor himſelf, by the ſurrenderee, ar 
therefore the. court thought there could be no doubt, conſidering .. 
| the relation between them, for the ſurrenderor is conſidered as a ter founded 
truſtee for: the ſurrenderee; and courts, will not now ſuffer a in taw rec 
truſtee to ſet up a formal objection againſt. the plaintiſf's reco- ſon, and _ 
. vering the poſſeſſion of ap which he only holds in his then Oy -** 
right and for his benefit.  Holdfaft ex dem. Woollams v. Clapham, that all th 
| Hil. 27 G. 3. 1 Term Rep. B. R. 600. ; ſeveral parts 


; 
3 


nies neceſſary to complete a conveyance ſhall be taken as one act, and operate from the ſubfian- 
tial part by gelation. Livery relates to the feoffmentz inrolment, to the bargain and ſale; a recovery, 
. to the deed which leads the uſes; ſo admittance ſhall relate io the ſurrender ; eſpecially when it is 2 ſale 
* for a valuable conſideration, The title is not complete till adrpittapce, and to the lord it is material in 
reſpect of his fine ; but as between the parties, the vendor and vegdee, the admittance is mere form. 

The vendor, his widow, bis beir,” and all under him, are concluded from ſaying, after admit- 
tance, that tbe land did not paſs from the day of the ſurrender, 


13. The defendant was in poſſeſſion of certain premiſes, in 
| which poſſeſſion ſhe was to continue until Hichoelmas 1791 4 in 
— the ſpring of that year there was a parol agreement entered into gy 
x | | between the leſſor of the plaintiff (her landlord) and the defend. 
1 ant, that ſhe ſhould hold the premiſes from the ſaid Michae/mas | 


r 


* © 


1791, for four, eight, or twelve years. The leſſor brought 


2 | 2 and laid his demiſe on the I ſt October; poſſeſſion was 

| demanded on the ch of the ſame month, but refuſed. Some 

4 repairs were done by the defendant a few days after the agree- 

be ment was made. defendant had à verdict, which it was 

Ng moved ſhould be ſet aſide. But the court were of opinion that 

tte plaintiff could not recover, he having laid; his demiſe on a 

ie day prior to the determination of the tenancy. Goodtitle ex dem. 

r FVallamay v. Herbert, Eaff. 32 G. 3. 4 Term Rep. B. R. 680, ⁴ 

0 TE a 9! ͤ & IRIS SLY | 

5 KG. (K) Plea. Replication. gViner 349- 
1. THx court devicd-to let the 6" ee e ; 

o 7 defend only for a right to 4 and perform divine ſer- 

1 nie, 1 caſe in Salkield, 250. Saying it had 

e- nz been denied ſince. „Martin v. Davis, Mick 5 G. 2. 

1 I | 914. - | ; * 

2 ; 2. The plea of Marſhall and others, landladies and tenants in 


feffion, who had appeared with the filzzer and entered into "0 


5. e common rule, was left in the prothonotary's office, entitled 1 
with the true name of the cauſe; but, by miſtake in the body o 

ed the plea, the name of the plaintiff's leſſor was inſerted as the 

* | Fair Mae inſtead of that of the nominal plains. - 

int Laintiff's attorney ſigned „ aeiuſt the caſual Joey 


2 / 


- 
% 


„ SEfeſtment. 


* 


W e t was ſet aside 28 irregular.  Goodiitle ex dem. 


4, - Gardner v. tle, "Eaſt. 2 G. 2. Barnes, 191. 
mM 3. Ancient demeſne may be pleaded in geen with leave of 
f —— | the court upon a. proper affidavit; but where the | affidavit, 
24235. and eating that the lands in queſtion were holden in ancient demeſne, 

en. aud that they were holden of the manor of G., did not go on to 
. | Fo. bus ol allege that the manor of G. was itſelf holden in ancient demeſne z 
wos belg leave to plead ſuch a plea was refuſed ; and Vilmot, J. obſerved, 
A le., that the'affidavit ought to have ſhewn that the leffor of the plaintiff 
— Log had a freehold, for he could not ſue in the court below in 
_— T* 37 G. . ejectment as leſſee of a term. Die en dem. R v. Roe, Trin. 
dme 338 34 8. 2. Burr. 10636. | 
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r 1 
CES PLEAS either in bar or abatement of the action are now but 
1 = ſeldom, if ever, pleaded; for, according to the modern prac: 

tice, the defendant, if he appear, is generally bound by the con- 
ſent rule to plead the general ifſue of not guilty. This plea is 
therefore uſually left with the conſent rule at the judge's cham- 
bers or the ae office : but, if it be not left, the plaintiff 

muſt give a rule to plead, and then judgment may be catered for 

want of a plea, as in other actions, without a ſpecial motion ig 

_ '-court for the purpoſe. Runnington's Efeftment, 238. we 


- wr, +2 1s ©, 4 


- =.” 


N (7) Abatement. 


Declaration 1. R VLE to ſhew cauſe why the defendant ſhould not have 

| nee, 4 leave to plead ancient demeſne, objected, and allowed that 

pear in Tri. the motion was not made within the four firſt days of the term. 

* _ IP rule was diſcharged. As the declaration muſt be delivered 

| 2 before the efſcign day, the party may always apply within. the 

= firſt four days of the term; and, gh the 4 in eject- 

againſt ment is generally entered afterwards, yet it is always conſidered 

— as an appearance of the firſt day of he term, Deighton ex dem, 
it beinga Nobert v. Foſter, Trin. 21 G. 2. Barnes, 187. 
dilatory plea, jt ought to have been pleaded withia the firſt four days of this (Trin.) term; and of 
opinion were the court, and diſcharged the rule. Smith v. Roe, Trin. 7 & 8 G. 2. Barnes, 331. 


gViner 350. 
— 7 
d - : { » 


+ Aa „ wity =, 


| | Thecom- 2. Ejectments were delivered in the county borough of Cormary, 
5 _ 2 tben, and the defendant moved for leave to plead to the juriſdiction 
courtis ts of the court of K. B. on the authority of a caſe of the like kind, 
— Gaga Jobnſon en dem. Williams v. David, Hil. 31 G. 2. The rule was 
zune made abſolute. Williams ex dem. Jabaſon v. Keene, Hil. 33 G. 
ud , H. 33 U 
ee the Blachß. Rep. 199999. „ 
caſual ejector aiß, &c. after the term is ended, and then upon the common rule the new deſendant has 
no opportunity to plead to the jutiſdiction, or to move for leave ſo to do. + Blackſt. 197. Query, Whe, 
ther, regularly, the motion ſhould not have been, that the tenant in poſſeflion, when made defendaot, 
44 may have leave, Sc. ?“ For the rule granted, as in the caſe in Blackſt. 197. ſeems only to affe thy ; 
Falual 5eQor, ; only then defeadant, Fide BlackRt. 198. £97 Fung Porworen es Afar 19 
; - WW": * | 1 — 8 5 þ 
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(oy) verde; how the Jury may find, = Peazze 


I. IN caſe a ſpecial verdict be found, it ought to appear that the 
i; ] leſſor of the plaintif might enter at the time when he brought 
the ejectment. Indeed, as to à ſpecial verdict, nothing, it is 
faid, is more ſettled, than that the court cannot intend any thin 
but what is found by the jury, otherwiſe the rule of law — 
be inverted, for ad queſtionem facti non reſpondent judices ; ad quaſ- ; 
| tionem juris non reſpondent jurateres, And the jury muſt find facts 
and not evidence of facts; and where the ſpecial verdi& concludes 
generally the whole caſe muſt appear upon record. Runn. Py 
Zject. 246, 7 | $470 | 
21. In ejectment the plaintiff declared that Robinſon & Ux. de- Vt Will 
' miſed to him 100 acres of land, and that afrerwards, the ſame * 
day, Egerton & Ux. demiſed to him præmiſſa præd. Upon not 
guilty pleaded, the jury found for the plaintiff quaad the lands de- 
miſed by Robinſon & Ur., and quoad tenementa pred”., which 
Egerton & Ux. demiſed, they found for the defendants; and the 
judgment is-entered that the plaintiff ſhall recoyer his term-in the 
tenement demiſed by Robinſon & Ux., et quoad cetera premifſa fit 
in miſericord iapro falſe clamore verſus defendentem pro pred . tenementis, 
which Egerton & Ux. demiſed et pred. defendens fit quietus et eat 
inde fine die, &c. Upon error brought, it was objected for the 
pang in error, that for want of purſuing the common form in 
aying the ſecond demiſe to be aliorum tenementorum, the judg- 
ments are contradictory to each other; the defendant is put 
without a day as to the ſame premiſes, for which the plaintiff re- 
covered ; and per curiam—This is far from being a correct entry; 
but we will not reverſe it ; if it be poſſible to ſupport it, we con- 
ſtrue tenementa pred”. que Egerton & Ux. demiſed, to mean the 
term io the premiſes, and then it will be well enough; and judg- 
ment was affirmed, Fiſber v. Hughes, Trin. 5 G. 2. Str. gos. 

3. After verdict for the plaintiff, it was moved in arreſt of The com- 
judgment for that the leaſe declared on was on the face of it mon len- 
void, being laid to be made in the 33d year of King George 3. to 5'% at 
hold from a time paſt ; which was impoſſible, it being then but the cures s due 
firſt year of the king's reign; and it was inſiſted, that this title OY 
made upon the, plaintiff's own declaration is ſuch as he cannot 3 
recover upon, for it appears upon the very face of it that he has tive title. 
vo title at all. But per Denniſon, J.— To be ſure you cannot alter 8 | 
the title if it be defective, hut this is only a title defectively or 16 & =" 
improperly ſet aut. There can be no doubt but that a proper Car. c. 8. 
title was proved at the trial. This was only a mere miſtake of — 
the clerk. Small en dem. Baker v. Cole and another, Eaft. 1 G. 3. on chat 20 

a 4 an cual 


Burr. 1159. pos : d m - amendment 
Rr Per Lord 


wicke in Rex v. Epiſcopum Landaff. Str. 101 1. 
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| Gjetment, 


9 8 . * Judgment. 


„ yan there i is but one plaintiff in ejeAment, and aber 
verdict on a trial at bar and beſore judgment the plaintiff 
"Hi yet the court may proceed to give judgment for him though 
he be dead, becauſe the judgment and verdict being both in one 
and the hae term, relate to the firſt day of that term, at which 
time the plaintiff was alive. Runnington's Ejeftment, 412- cites 
| \ Rell. Abr. 768. | 
Dut eie Ast. 2. But if the trial N Ni. Pri. and the plaintiff had 
27 Car. died aſter the verdict and before the day in Banco, no judgment 


abate could have been given, becauſe the comes in as of the term 
2 Ja-2.<. 17. ſubſequent to the death of the plaintiff, and the judgment cannot 


C 5: * by any relation precede the death of the plaintiff, conſequently the 


IP ca x judgment whether given for or W _ * N 
8 22 Runnington's Zject. 412. 


$f an judgment fa wt he da fr eo fo 4 judgreent be entered within two terms. 


3. There being a vacant poſſeſſion, a leaſe was ſealed upon the 
niſes, and the defendant inc the leſſee, and then gave a ware 
ment, which i it was moved ſhould be 


ken. 4. * verdict in See on two Jemiſes, where the ſecond 
bn. was laid to be of other lands, it was objected on error that the 
| Fi $3. judgment is only to recover terminum ſuum in the ſingular number, 
as hey therefore . which; /e1 2 curiam it is de et in mg 
mentit pred” „which reddendo do ingul in fingulic is well enough, for there 
is but one term in each part of the premiſes. Warral v. Bent & 

al., Trin. 3G: 2. Str. 838. 
5. The appearance in ejectment ſhould be entered of the term 
mentioned j in the notice; and where the declaration was delivered 
in Trex. vacation, with notice to appear in Hil. term, and the te- 
nant entered an appearance in Mich,, and did nothing further 
| and the plaintiff finding no appearance of Hil. and no common rule 
entered into or plea pleaded, figned er og ainſt the caſual 
2 the coùrt held it regular, but afterw ee it to ee, 

aſide to try the merits,” [ITY ex dem. 
- 8G. 2. Barnes, 250. 

8. 0 Error of a judgment in ment, for landfin Treland, where 
1 Wit 3 were two demiſes laid of the ſame premiſes for the Lande term 
ha K c.]. both _ to the commencement” and duration, and the judg ment 
— was, that the plaintiff recover his terms (in the plural Aab in 
— the premiſes. It was objeCted, that both leſſors could not have a 
3 title to demiſe the whole, and therefore there was an inconſiſtency 
two leaſes in the j ent & non conflat which of the leſſor's rights is eſta- 


for the ſame... bliſhed. at the court al the judgment, ſaying, Cs 
10 r 


2 "I g. g. g. nene ens ee eee 


22 0 


verdit a bare poſſibility of title conſiſtent with the judgment will «came 

be ſulficient. Morris, Bart. v. Barry, Hil. 16 G. 2. Ser. = 7" 
1180, x vain FIR | Inge, & 0d, f 
tenants, each of them being ſeized per mic & per tout, may make a leaſe of the whole, a 


mojety will only paſs, and they will be ſeveral terms as they ariſe from the ſeveral intereſts of ſeveral = 
perſons, though they are the ſame in point of duration. : 


7. Error to reverſe a judgment in ejectment. The caſe was, 
that there were two defendants, one of whom, after iſſue joined, | 
died, and a ſuggeſtion was entered on the roll thereof, and a ne- 
venire awarded to try the ifſue againſt the ſurviving defendants 
and upon a verdict for the plaintiff, a judgment was entered that. 
the plaintiff recover his term againſt the ſaid defendant. -To ſup- 
port the caſe of the plaintiff in error it was argued, that the judg- 

ment ought not to be for more than a moiety of the lands demand- 
ed. But the court held the judgment to be right enough; and 
Denniſon, J. — They might be joint-tenants; and then it is 
rictly right; but if not, the plaintiff recovers his term, and he 
muſt take care not to take out execution for more than he 
had a right to recover. Far. v. Denn, Trin. 30 & 31 G. 2, 
8. There is no diſtinction between a judgment in ejectment 
upon a verdict, aud a judgment by default. In the firſt — 
right of the plaintiff is tried and determined againſt the defendant, 
in the laſt caſe it is confeſſed. Per cur, in Ain v. Parkin, Mich. . 
32 G. 2. Burr. 665. 
9. The judgment in ejectment, like all others, only coneludes 5 
the parties as to the ſubje matter of it; therefore beyond the : 
time laid in the demiſe it proves nothing at all, becauſe beyond : 
that time the plaintiff has alleged no title, nor could be put to 
prove any. 4b. RIVAL | 
10. As to the length of time the tenant has occupied; the judg- 
ment proves nothing, nor as to the value. . n 
11. As the verdict is the ground of the judgment, it ought not 
to be entered for more land or different parcels than the defendant , 
was found guilty of by the verdict; but a variance between the ver- 
dict and judgment occaſioned. by the miſpriſon or default of the 
clerk in entering the judgment is not fatal, but bath been amended 
by the court after a writ of error brought. As where the plaintiff - 
had judgment, that be recover his term of a meſſyage and ten 
acres of land, and the verdict acquitted the defendant guoad the 
land, (by which the judgment was larger than the verdict,) and 
becauſe it appeared to be the miſpriſon of the clerk,, who had not 
purſued the verdict which offht to have been his guide in making 
up the judgmene, and no miſtake in point of law in giving the - -. - 
judgment; therefore the party ought not to ſuffer ſor his miſpriſan, 
ſince the ſtatute 8 H. 6. c. 12. gives the judges in affirmance of 
their judgment power to amend and reform what iu their diſcretion 
ſeems to be the miſpriſon of clerks. a Crompt. Pract. 207. , 2 Sell. 
Pratt. 199. | 3 | 44 rx E 
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8 132. It is ordered, that unleſs the rule for judgment ſhall bo 
drawn up and taken away from the office of the-clerk of the 


n ejectment ſhall be moved, no rule ſhall be drawn up or entered 
5 in the book, nor ſhall any proceedings be had in ſuch ejectment. 
Reguls generals K. B. Mich. 3065 3. 4 Term Rep. B. R. 1. 


g Viner x 353 (x) What hal be e ; and the Effect 
thereof. | 5 


1. GUPPOSE the diate in cjeQimeni (as it is) A 6Aitions re- 
D medy then in truth and ſubſtance a judgment in ejectment ĩs 


| a recovery of the poſſeſſion, (not of the ſeiſin or freehold) without 
8 to the right, as it may afterwards appear, even between 


e parties. He who enters under it in truth and ſubſtance, can 

only be poſſeſſed according to right; prov? lex poſtuler.. If he has a 
freehold, he is in as a frecholder. If he has a chaitrel intereſt, be i is 

in as a termor; and in reſpett of the freehold, his poftefſion enures 
according to right. If he has no title, he is in as a treſpaſſer, and 
without any re-entry by the true owner, is liable to account for 

the profits. Per Lord Mangield in Taylor eo dem. Aalius v. Herde 

and another, Hil. 30 G. 2. Burr. 1193. 
the cafe 2. Upon a caſe reſerved for the opinion of the court of K. B. 


of Denn v. wherein the point was, Whether a plaintiff on a declaration for 


| Burr. 330. 2 moiety of the lands, tenements, and hereditaments therein men- 
Denniſon, J. tioned can recover one-third part of fuch premiſes ? For the de- 
laid, be fendant it was urged, that the plaintiff myſt ſhew a clear title to 
det make ſuch a leaſe as is confeſſed by the defendant, and as he knows 
Goodwin v. his owa title, he ought to ſet it forth as it is, But per Lord Manx 
Biackmas, feld—lt is undoubtedly tight that the plaintiff muſt recover ac- 
BE, as 3 cording to the title. Here the plaintiff has demanded” half, and 

ange caſe. ' appears to be entitled to a third, and ſo much ſhe ougbr to re- 


| —— cover.”  Ablett v. Skinner, 1 Siderfin, 229. is in point. And fo i u 


_ a4 is in an afſize. If more is laid, there is no reaſon why he ſhould 


Afſizez7- not recover leſs, though the reverſe indeed will not hold. Denn 


Aren, ex dem; Burges v. Purvis & al., Baſt. 30G. 2. Burr. 326. 


and of a recovery of only part of it, is a ſtrong caſe againſt it, and that the vrindpal caſe In Lev. is con- 


trary to all experience. A Levins thers cited: e NG LOR; ne ; 


court did not deny. | / 


. Where the plaintiff in ejectment as tenant in common recovered 
five-eighths of a —_ with the apgurtenants, and the ſheriff gave 
poſſe ſfion of the whole, the court made a rule upon the ſheriff, 
and the leſſor of the plaintiff, to reſtore the tenaht to the poſſeſſion 


ol three-eighths, that he might not be forced to ny. another 


ejectment to recover it. Roe ex F dee. Saul v. Desen, C B. Hit. 
10 G. 3. 3 Viſſ 49 


4. The court vil not wier a tenant paravail of the premiſes 
not intereſted in the right to be turned out of poſſeſſion · on a judg- 
ment againſt the caſual ejector; for in ſuch caſe execution cannot 


be 


rules within two days after the end of the term in which the 


\ 


x” - -Ejettment. 43 

| be taken out without leave of the court, on which a rule to ſhew 

A cauſe will be granted. As in ejectment by mortgagee, execution 

| cannat go to turn the tenant of the mortgagor out of 3 

without, when judgment has been obtained againſt caſyal 
ejector. 2 Crompton's Prad. 173. W 


\ 


OOTY WT 


9 Judgment ſtayed. 9Viner 354. 


1, AFTER judgment- againſt the caſual ejector, and before Proceedingy 
ö ; A writ of on cocnted; the court made a rule to ſta _ ſer — 
all proceedings on payment of all rent due and coſts, it not being — | 
pretended the ejectment was brought on any other title than a of rent hay. 
re-entry for non-payment of rent. Goodtitle v. Holdfaſt, Eft. — 9 
4 G. 2. Str. 900. 27 5 


ejectment brought was given. G ; ex den. Stevenſon. v. Noright, Hil. x1 G. 2. Blackft. 746, 


2; And by ſtatute 4 G. 2. c. 28. . 4. it is enacted, That if the The mort« - 
\ tenant or tenants, his, her, or their aſſignee or aſſignees, do or 8 
ſhall at any time before the trial in ſuch ejectment pay, or tender 2. 5 
to the landlord, his executors or adminiſtrators, or his, her, or brought an 
their attorney in that cauſe, or pay into the court where the ſame .; 
cauſe is depending, all the rent and arrears, together with the coſts, court or. 
then and in ſuch caſe all further proceedings ſhall ceaſe and be ered him to 
diſcontinued. _ en22 42 unn tas i % n= 24a 
pryment to the leſſor, or bringing into court principaly, intereſt, and cache, proceedings thould not be 
Anonymous, Hil; 7 G. 1. Str. 413. And in the caſe of Archer ex dem. Hankey v. Snapp, 
Hil. 12 G. 2. Andrews, 441." Lee, C-]. La, that before the Nat. the court of K. B. exerciſed this 
CY Ee ne rt ie 
ICN ca n 1 
compelling him to take the money telly due to him, I, es: . * 


3. Plaintiff ſigned judgment in ejectment, and before he had S. c. 43. p. 
loſt any trial the defendant applied to ſet it aſide, though ſtrictly re- 2 r 
gular, upon payment of coſts, and taking notice of trial, whichplain- 24 by 
tiff refuſed: the court being applied to, a diſtinction was offered «rews, 319. 

| between ejectment and all other adions, becauſe the right was not 
bound, and a new ejectment might be brought. But the court held, 
that however that diſtinction held formerly, great inconveniences 
might ariſe from changing the poſſeſſion, ſuch as felling timber, 

Ec. and it was ſaid the Common Pleas made no difference, and 

they would not; and the rule to ſet afide the judgment was made | 

abſolute. Dobbs v. Paſſer, Eaft. 7 G. 2. Str. 975. | . 
4. A judgment in ejectmenk had been regularly obtained by the 
plaintiff againſt the caſual ejector by default, and the landlord of 
the premiſes moyed to ſet it aſide, becauſe his tenant had not given 
him notice of his having been ſerved with an ejedtment. on 
the other ſide it was inſiſted, that this was a matter merely between 
= the landlord and his tenant, which could not affect the plaintiff's _ 
% regular judgment. But the court were clearly of opinion, that 
t | dhe po hon pught not to be changed by 2 judgment in ejedd- 
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ho ly Wright, Hil. 3G. 1. 
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taining the judgment wig the default 
or even tr * of the defendant's own . he 


_ ſet a r Roe, n 3- 
Burr. 19 
— r @ Writ of bing 


5 6 | 1. PMMEDIATELY after judgment was given in | court for the 


plaintiff in ejeAment, upon a ſpecial verdid, the defendant 

- Uelivered into court a writ of errot coram wobir, and the court in- 

" quiripg what error was to be aſſigned, the attorney told them, 
infancy in the defendant, who had a by attorney „that being 


| '» © -exxor in ſact. But the court ſaid, the defendant ought not be 


allowed to aſſign this error in cjeament, for he comes in of bis 
don accord, and prays to be made defendant, which the plaintiff 
cannot e: and they ſaid, it was an abuſe upon the court, for 


Which the attorney ought to be committed G0. an v. 


1. 25˙ 33. 
** Str. 33» F 
The death of the plaintiff in befars the day of =i5 
50 vn aſſigned for error, and —— ld it to be i 


every one knows the: plaintiff is * nominal, and if a 
. his releaſe is a contempt. More v. Grdright, 1 


Str. 899. 
+ Bede, and judgment given therein and aſbrmed, upon a 
_ - writ'of error. In an action brought upon the recognizance (en- 
- tered into in purſuance of the ſtatute 16 Car. 2. c. 8.) againſt the 
.  ſureties, the defendant pleaded no damages occurred; 7 laintiff 
| replied, and ſhewed a breach in non-payment of 18/. for upon 
tube affir.nance_ of the judgment. Upon defendant's motion, it 
Vas referred to the to ſee what was due, and the plaintiff 
; inbſted that the Maſter, was to ipquire into the meſne profits as 
Vell as the coſts, which the court agreed in; for the caſes of ſtay- 
ing n conſiderationa. Des v. 
2 4. n ithout the . 
. for the plaintiff he brought error, upon which the plaintiff moved 
clerk and to take out-execution, which the court refuſed to grant; for tho 
others o. it is left to their diſcretion, yet that can only be. a legal one. 


act 11 G. 2- c. 19. / 1g · intende@to-put the landlord in place of 


Hayley, 
tC. 17 & the tenant, that he ſhould not be ſtripped by any act of the tenant; 


| Barnes,208. and it. ought to be conſidered as if the —— — 


rah Which would undauhtedly be 2 ſuperſedeas. Jones v. Edwards, 
made bim- Aab, 19 G. 2. Sin. 1244. 0 


— om the tenant's reſoſiag rg, hen of the caſual ejector, ginſt whom judgment 
Sened for want R t being obtained against the landlord, the plaintiff 
— — leave to take out execution 46 by the each ez „ he being feſtrained from Þ doing 
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op of of ſhewing an or the — 5 5 * tor leave e ſue but execution, wit 
tc for him to have ſhewn his writ of error as cauſe againſt it, 6nd that having omirted ew 

we 77 had „bb 
ought. not to be ſet aſide. George ex dean. Bradley & al. v. Wisdom, Mil. 33 G. 2+ Burr. 7 N 


= It was agreed, that a; writ of error could not be taken out 
in the _—_ ine ofthe So ecjedor. * ex dem. Bradley er "0 


v. Wi 4 7 Burr. 7 


R.) FE the Thing; in error Gn. parka- 
RN. to 9 ener into a rule not to commit waſte or deſtrucion 


during the pendeticy of the writ of error. Wharod. v. x 


Mich. 6 G. 3. Burr. 1322. 


7. As in the C. there is no need of an 
K. B. is no neceſ ity for a /atitaF or bill of nigh i. to 
y muſt file bail before he can proceed. He. muſt alſo ap k 
bal r ejectment belides the plea roll, in caſe a tit of error be f 
2 15 ertors are r. N z the 9 is, that the court 
no authority to proceed in e ectment by bill unleſs the de- 
dant be in Role and 8 by the rule bail is ordeted- 
'be filed, that the * may have authority. to 
do not, bowever, file 4 bill in the office againſt uch ſon as * 
8 the court, Kane g chat he 1 is delivered to bail, 
caule he is * yh t 
they need only 


ught ; though, they Fel ai k de their, * of 1 becauſe 
i ck - the writ of error uo notice is taken of the rule, and therefore a 


4 bill maſt be fled apaigit the perſon: as a priſoner: of the court, 
chat a proper perſon mM Anas hone. Cageriot 


a proper ſuit be commenced againſt him. gan Ejeft. 204- 
5 e tenant in 1 not appearing at the trial N OP 
leale entry and ouſter, judgment was entered againſt the caſual 
ejector. Ix. an Foie ag amd a writ of error in the name 
of the caſual ejeQor, which he was ordered to nonproſs at bis 
own expetice, and p coſts; but was excuſed from further cen-. 
ure, it . 22. been miſinformed. , en dem. Hume 

29 n. W 3 e 


 (A:a) Confeſſing Leaſe, Entry, and Ouſter. Wk 


5 HE confeſſion. of leaſe entry, and outer will 
Tn for which the cjeQment i e 7 


404 is ally 60 et with the ejectment itſelf; for it would 
be of extreme ilf conſequence that ſuch a proceeding ſhould give 
u ſeiſin to the defendant in e W ee * 


a fine: per Lord Hard wicle in Brereton v. Gamul, 2 | 
| OY Though ough the defendant confeſs leaſe entry and ouſtery-yet In a the 


that he is in poſſeſſion of the premiſes, for which fu 
nber d pur the flu on proving ; abdif be c. 


r= 


juriſdiction, and | 


e. tanmot he will be nonſuited. Bull. Ni. Pri: 1to: Said to have 
S caſe” reſerved, of Smith and Man, Trin. 

. ˙ r NES 

muſt prove his tenant in poſſeflion; for the defendant does not, by into the rule, confeſs himſelf 

i be landtord of any premiſes but of fuch as were in the poſſeſſion of fuch tenant. - Bull. Ni. Pri. 110. 

2 cites Smith v. Man. However, it has been ſaid, that if there be but one defendant # tenant in poſſeſ - 
foo, the plaintiff need not prove him in n, becauſe if he be not, why did he enter into the rule. 

Bull. Ni. Pri. 110. cites Doe ex dem. v. Bacchus, Mich. 30 O. 4. K. B. at firtinge, Cited 

A Ni, Pri. 454: el .. /// re 


23. It ſeems that if the defendant in an inferior court enter into 
4. a rule. to confeſs leaſe, ts, and the cauſe be removed by Babea- 
1 , and the judge of the inferior court grant an attachment 
' againſt the defendant for diſobedience to the rule, the ſuperior 
court will grant an attachment againſt the judge for exceeding 
his authority, and obſtruQing the buſineſs of the ſuperior courts ; 
the defendant,” it is ſaid, is not bound by the rule he entered into 
in the inferior court, ſuch rules being confined to the practice of 
4 ſuperior juriſdictions. Rannngton's Ejes ment, 152. 
IntheK.B, 4. Judgment againſt the caſual ejector is always granted, unleſs 
O74 — _ the tenant in due time (that is, within the time allowed for his 
Stuate in üppearance) enters into the common rule to confeſs leaſe en 
London or and ouſter. But if the tenant or his landlord wiſhes to defen 
ew wap the action, he muſt, within that time, cooſtitute an attorney who 
tice requires Will make out the common rule, and leave it, with the general 
the tenant *Ifſue, at a judge's chambers in the K. B., or at the prothonotary's 
| the Eft day, *office in the COmmom Pleas. This rule is, in fubſtance, nearly the 
_ erwithn fame in both courts, and the purport of it is, that the tenant or 
_ the firſt four other defendant ſhall immediately appear, receive a declaration, 
_ plead not guilty,'in'a' plea of treſpaſs and ejeAment, for the tene- 
the plaintif ments in queſtion, and that upon the trial of the ifſue he ſhall 
mould regu- confeſs leaſe entry and ouſter, and inſiſt upon the title only. The 


4 
rs Arr effect of this rule being to bring the matter to the mere queſtion .Þ 
_ againſt the of the plaintiff”; poſſeflory title. Runnington's Zjectment, 190. ca 
tor in the beginning of that term, and then the tenant muſt appear within, four days incluſive after the | Fx 
motion, or the plaintiff will be entitled to judgment. If, however, the motion be deferred till the latter a 
end of the term, the court will order the tenant to appear in two or three days, and ſometimes imme- . H 
 cliately, that the plaintiff may proceed to trial at the fittings after term; though if the motion be not p 
made before the laſt four days of the term the tenant need not appear until two days before the eſſoin | 
of the ſubſequent term. And ſhould the notice in ſuch caſe require the tenant to appear in the a 
term, generally, the tenant hath the whole of that term to appear in. In the Common Pleas, if the te 
Premiſes are ſituate in London or Middleſex, and the tenant have notice to appear in the beginning of the - 


denn, the plaintiff cannot take any thing by bis motion for judgment againſt the caſual ejeQor for 
| default of appearance, unleſs ſuch motion be made within one week next after the firſt day of every #1 
- Michaelmas and Eaſter terms, and within four days next after the firſt day of every Hilary and Triaky "= 0 
7755 you. | But it has been holden, that this rule does not extend to the caſe of a vacant-poſſeſſion under pft 
ſtat. 4 G. 2. In country cauſes, though the declaration Bt delivered before the eſſdin day of Eaſter ru 
or Michaelmas terte, yet the tenant in both courts is allowed till four days afteg the next iſlu⸗ ble 8 m 
viz, Hilary or Trinity, to appear; and if the cauſe ariſe in Cumberland, or any other county. where the F 
aſſizes are held but once a year, the tenant is not compellable to appear till four days after the term 
preceding the aſſiaes. But in the K. B. the plaintiff muſt move for judgment the ſame term in which 
the tenant has notice to appear; though the pratice is different in the C. B., for there he may mote 
for judgliont tang: dideg:the font Whable nam. Runnington's EjeQtment, 265, 166. 


1 ee « queltion. Whether, is che Gt of tenants in com-' 
ane Mon, an aQtual entry be neceſſary to be proved, or whether the 
. | en ol 
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"mY 


4 


can be ſuppoſed, yet the confeſſion of leaſe entry and ouſter is ,, actual 


r ee 


ſatisfied of the irregularity, and cited 2 Lilly's Pract. Reg. 423. 
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N 6 1 


Ejeitment. > 4 


Conſeſlon of leaſe entry and ouſter be ſufficient, without any Miz: 0. 


actual proof of it? Lord Mansfield delivered the opinion of the 2 | 


court: — That where there was no proof of actual ouſter, no gd in 


actual ouſter can be ſuppoſed, but that flight proof would be ſuf- Oates v. _—_ 
ficient to be left to the jury. However, though no actual ouſter — 
ſufficient to bar a nonſuit for want of proof of actual ouſter. The entry was 
meaning of conſeſſing leaſe entry and ouſter is to bring the batten ur- 
matter to the mere queſtion. of the plaintiff's poſſeſſory title. 14, gurure 


Jo avoid a ſine there muſt be an actual entry, and the demiſe 21 ja. 1. 


cannot be carried back beyond the actual entry. In all other © 3%: Pr. 


_ caſes the confeſſion of leaſe entry and ouſter is ſuſſicient. And ed action, 


# 


ſo it is not ſettled that it is- ſufficient for an ejectment brought in that kt., 
upon a condition broken. As to the particular caſe of à tenant — 


in common, his lordſhip ſaid there were caſes enow to juſtly nay Pe. 


the opinion of the court. And he ſaid it was ſcarce poſſible that Yide the 
a tenant in common ſhould; bring au ejectment, but where there tot. * 
was an actual ouſter. Therefore the opinion of the court was, where Lord 
that the confeſſion. of leaſe entry and ouſter was ſufficient, in the Holt fs, 


caſe of a tenant in common, without proof of an actual ouſter. 38 


Oates, x dem. Wig fall, V. Bridon and anot her, _ Eaſter | Fs 6 G. 3˙ common 
Burr. 1895. * | Sh | LOT | * 
ouſter of one by the ot or elſe he n not be compelled elled to confe(s leaſe entry and ouſter. And 
wide 2 Hd by 2 2 in Prince v. Heylin 1 Atkins, 493. | 


Bot Loid Mansfield quotes the words of Lord Holt thus :—© He ſhall not be compelled when he 


« does not diſpute the title; but where he does diſpute it he ſhall be compelled to confeſs leaſe entry 


25 os and ouſter." Burr, 1897. But in 7 Mod. they are as above ſtated. " 


6. The defendant not having confeſſed leaſe entry and ouſter S. P. ies 
at the trial, the plaintiff was df courſe nonſuited, and immediately * wg 
after entered up judgment againſt the caſual ejector, and took out wa, the 
a writ of poſſeſſion before the pea came in on the day in bank. queſtion 


| Upon which a rule was obtained, calling on the plaintiff, to ſhew dang, Whe- 


cauſe why the writ of poſſeſſion ſhould not be ſet aſide for irregu- 2 


larity, and the poſſeſſion reſtored. The court were perfectly r ; 
However, as there appeared no reaſon why the leſſor of the — 2 | 
plaintiff was not ultimately entitled to recover poſſeſſion, it was before the 

agreed that he ſhould retain it; and it was referred to the Maſter Ra 
to ſettle what damages the defendant had ſuſtained by the prema- after taking 


ture iſſuing of the writ of poſſeſſion, Doe, ex dem. Lord Pal. time to con- 


menten v. Copeland, Mich. 29 G. 3. 2 Term Rep. B. R. 779. > 33 


do de that they might. And the C. I. obſerved, that there was leſs poTble inconvenience in this 
practice than otherwiſe. Healſo wor the difference between the conſent rule, and the condition. 
tiok, 


rule; the latter expreſily ſtays execu but by the other it is expteſsly conſented, that judgment 
may de entered in defgult of defendant's conſeſſing leaſe entry and ouſter.  Throgmorton ex dem. 
Fart x v. Bentley, Hil. 27 G. 3. 1 Term Rep, B. R. 780. in note (a). LL BREE 
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6. oy Rules and Notes 2 0 EleQions. 


© quam by a aun « penalty th keen wala 
oney in confidezation of re-payment of any ſum of mon 


consideration of a ſum of money ved, one andertakes ether 
age kao ard oe mane 


- for the perſon who is to perform has the election, whether he 
uin pay che money or not; but if he elect to pay, it would be 
_— - —_ tiefeby converted into an abſdlute contract for the payment of 
—_— money, and ſo make him liable to the penalty. - e 


n Iu 18.5 
Ses Omilitionr und other proper This. 
= „ ; 1 (4) Who ſhall have them. ; 
0 7 being biet of lands In foe demiſcs them to J. E for 


7 — J. X. ſhould let the premiſes otherwiſe than from year to 
2 that only to paſture and not tofillage, g's nd that if they tho he 
fol fer without Loomos from C. H., it ſhould be lawful to C. H. 
and his heirs, Sc. to enter. J. E. enters and demiſes to V. for 
one year, without licence obtained from C. H., 5 

1 to year, at will, fo long as the eſtate ſhould continue. 
ttenant 2 and ſows the land while bis intereſt at will 
ſubfiſts ; afterwards the leaſe to J. K. expires; N. L1H oy poſ- 
. ſeſſion, but enters to reap and take the crop s being 
brought againſt him, it was bela = 1 in * A that the 
proviſo-could only operate during the continuance of the leaſe ; 


- , uw eye 


3 3 relating to che lottery ;, an agreement dy which, in 


ing of a certain ticket in the lottery, is not within the ſtatute; 


99 years, determinable upon two lives, with proviſo that if 


when that was 3 yy * was s gone z and the a” 


d = " * 
Aff er never been in poſſeſſion by right of entry for * x pO 
udition broken, can have no -advantage” thereof; and the de- TY 5 
fendant, who ploughed and ſowed the land, has in law and { N 
juſtice a right to take the emblements. Fobns v. 3 | 
$ FOI. | 8 


| For re of Emblemans in gen ix Djs wal whe 92 


* 
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F 
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mh What Wand Privileges he hat have. by 2 8 


Is JG ECESSARIES for-the wife of an infant acer yecgſikries for 
| him; but, if provided in order for the marriage, he is 
not chargeable, t though ſhe uſes them afterwards. Turner v. 
| Triſty, 1 Str. 168. ; 
2. Goods, which were not necefiaies, being ſold to an infant, 
he after mY e ratified the contract by a promiſe to pay; he is 
bound. Sbarberton v. Whithch, 1 Str. Gs. 2 
3. An infant may ſue on a contract of a marriage with a per- 
ſon of full age, although the remedy is not mutual; for the 
2 was beneficial to the minor. Hott v. Ward Clartntieus, 
. 2 937+ | 
N | 4. An infant cannot be charged for goods delivered to trade 
1 with. Wihyneall v. Champion, 2 Str 1083. 5 
1 F. Generally, whatſoever an infant is bound to do b beg, the 
: ſame ſhall bind him, albeit he doth it without ſoit at Cr 
Zitt. 172. u. cited per Lord Mansfield, 3 Barre 1801. 3 
6. Acts of an infant, which do not touch his intereſt, but take 
. which he is truſted to exerciſe, are er 
W. Fer Lord Mansfield, 3 Burr. 1801. 1 AI. 
e privitege of infants is given them as a ſhield for their 


WO WwrFY ETC 


a 1 againſt wrong, and ſhall never be turued into aa 
olffenſive weapon of fraud or injuſtice. id. 

8. A joint warrant of attorney, to confeſs judgment, by an 

infant and another, may be vacated againſt the infant only. 

Morteum v. Ir. Aubin, 2 Blaokfe. Rep. 1133. 8. P. Wilmet v. 


EFF ERS NED mY. 


eo 45 1 — clefted a burgeſs of Portſmouth, and though ny 
R Nen v. Garters, 
10. Gries by del which take effect by delivery from the ; 
32 infant, are Ü woldable. 2 v. . 3 Burr, "<3 
Vox. IV. E 5 


141 1 lauen. Liable to Ations nr Sts as 


A Caſes for Torts, Hr. 
mn de e 1. IN the plaintiff declared as executor for 150 l. 
oor uy aſſeſſed for à fine for the admiſſion of the defendant to a 


Tus, j. cuſtomary tenement called D., within the manor of A., of which 

| fad, that if the teſtagor was lord. The defendant at the time of his admiſ- 

2 rein ben was about fix years old, and about two aſter he came 

© |" an infant be Of age the action was brought. The defendant, his guardians, 

ſhould have or their under-tenants, had been in poſſeſſion of the premiſes 

eee. from, the time of the admiſſion to the time of the commencement 

wainable. of the action. A verdict was found for the plaintiff, ſubject to . 

Debt per- the opinion of the court, on the queſtion, Whether the action * 

7 "wrong would lie againſt the defendant, be being a minor at the time of , 

2 — the ſins being aſſeſſed ? ne | 

cannot the action was maintainable. Evehn, Bart., Ame v. . 

2 chefter, Eſq." Trin. 5 Gee. 3. Burr. 1519. | 

. neee Kr 

* N 


2 againſt an infant, though the 


* 2. An infiowl pemputaſſet 
neceſſaries ; for an infaut | 


the firſt particulars of 1 account we 
D cannot agree to any ſuch account, and the is upon the 
was on.» - AQCOunt.-. Ru = Hales G. i. erm Rep. B. R. 42. 


promiſſory. (#. 9). . 

ee he platotitffor bed eas betet G 
t 

re Nee 

paid, Sc. and on an account ſtated. Pleay in / Replication for neceſſities, to which there was a 


_ 6 — 1 with reſpect to the 
was deſi red 


26 G. 3. 1 Ten 


2 . and —— — pare bad 

to 5 

; It ſeems to be . general prindiple, that if an agreement be for the benefit of an infant at the time it 

| Whine Mick 58 0-7. 5 im Rep. KR; bv for his on benefit, | W r 2 oi in vs 
„ Mich, 28 C. 3. n eee r p: X24 | 


I vs. 


— (H. 9, Aale. 0 they ol be ſued. By 
Attorney or Guardian. 3 


. 3 Neeb pdmilſog þ \necef; Fa, 3 * 
rg — E although i it has been u y don Vrward v. Beavis, { 
neſpaſs, and Hil. 2 Gi 1. Rep. Ga. Pratt. CB. 7. NI 

infant her dict aſſigned f that bereas the 
nd e LN tat whe th tre . 
faid K. was never aſſigned, wer ies ung EE pleRoy apps apan greet Sed per cur. the praftice” 
box this court warrants g general admifſion; and there is ao inconvenicace in it j it amounts to the ſame. 

55 thing whether — be general, or , bo reaſon cn be given why ir ould nat be 

one way, as welt ae the other, * 8 60. 3. Se. 304. ; 


L 
, | 5 as 
" ;*% 
* 
* * 
p a p 4 L 
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2 


2 


one 


nr 


6k We 51 
v Cate upon ferenl „ N 
promiſe by their teſtator ; they plead quad ipſ non . 
to which the plaintiff demurs ; and, for want of a Toner ran, PITT: 7 
is judgment by default; and, after enquiry, there is 1 7 ** 

for the damages de bonis teflateris z and, as to the | 


/ pay wy N N 
_— _ — cate” ſeverance 'of the other 
Eich there 


2 udgment pu, and then he 
n 19 bene ornate fil . 


And the judgment was —_ and 


8 
— — 1 8 
entered into a recognizance for the minor. Or. v. La | 
rence and others, Hil. 6 G. 2. Prot r 

4. Plaintiff appeared fot eee e 4 to the Ratute, 74 
as if be had beep of full ags Defendant brought a writ of error, ==" 
whereupon plaintiff moved to ſtrike out the ap in perſon, 7G : 
and that the defendant ſhould ap pear by lan. .on iy default it gou 


8 


. that the plaintiff might do it for $A court thought the her the 
n too late. e Cade, Mich. 14 C. a. Bern 413: pr = evo 
| +» tioned by the courts | 
x. A capide 1 n en the telling n Tull, Bk e a 
wes o appea is attorney, the-defendant appeared accord- rait n 


ing 2 done ſo agreezbly to the notice | 
45 he had done all . be le mrs him, and re- Shipman u. 
fuſed to appar by guardian. For the defendant it was argued Rn, 
that the ftatutes 14 G. 2. c. 29. and 15 G. 2. c. 27- relating to 30 8 yo 
ſervice of proceſs, did.not extend to infants ; and that. the plain», abu 
tif's cauſe of action being for an afſault, was out of the ſtatutes. 

But the court made the rule as prayed by the plaintiff, it being 

the conſtant practice. The general rule is, that a defeQive 
9 tuſt be my mw” . v. "Mich, 


Ur 7 Dam, fa 2 Even, Lies in whit » — 


T frems an infant cannot bring any TY 
17 etatem during EN and ra 


on ma be b 
"OY e v. Per PLS SD ys 


E-2 


* 


? 


G $.C.g Vin: 1 N a e bill, 9 leaded 5 
5 5 t . replies, de d Rye, 2 7 
„ neceſſary for the horſes of the defendant. The — de- 
IN " and had judgment; for the matter inquirable under the 
5 replication is not, Whether the phyſic was neceſfary for the infant? 
FEE but, Whether it was neceſſary for the horſes ? Whereas, it ſhould 
hape been replied, that the phyfic, 6c. were neceffary for the ufc 
of the defendant, / or that it was for the: horſes of the defendant, 
kept by him for his. neceſſary uſe; in both which caſes every cit- 


 Mich..12 G, 2. Andr. 227. | 
. 19 an ation for. goods ſold and delivered; the defendant / 
* , \ _ pleaded, amongſt other things, infancy, The plaintiff x64 
"1 that after the defendant had attained his age of 21 years, he 
ratified and confirmed the ſeveral promiſes and undertakings, &c. 
: = this the defendant rejoined, that he did not, after he ks 
attained his age of 21 years, ratify and confirm the promiſes, &c. z 
and thereupon iſſue gas joined. On the trial the plaiutiff proved 
2 A, promiſe dy the. defendant, and reſted his caſe there. Aud 
Buller, J. thought it faſpcient, and that the proof of 'infancy lay 
on the deſendant, within whoſe knowledge the facx was, and 
„who wilhed/to rake 
+... verdict; but a motion was afterwards made to ſet the verdict 
\+ aſides and enter à nonſuit, which was refuſed. bs ayes v. 


ER e Eaft. 27 G. 3. 1 Term B. R. 648. | 
3 Pl | It ſeems. an infant-cannot pray parot to demur in any 
„ er ſtage of the proceedings, than at the time of 2 Vi 
2 Hon bad WW". *. n 75. 
1 (Y Cafes i in Equity, as to Infants FO 
avis Jas, © 
— — 


1 A Father leſt a conſ ;derable perſonal eſtate 1 800 infant child. 
ren, and made his wife executrix. A bill was filed in 
| i infant's name by à relation, as prochein amy, to call the. 
mother to an zceount. On affidavit of ſeveral other relations, 
- Yhat this ſuit in the infant's, name was out of pique, pd not for 
the infant's good, the court referred it to a Maſter, who reporting 
the matter. to be ſo, the ſuit was ſtayed. 3 ms. Rep. 140. 

| — n Da Gofta, afl. 1732. 
e prochein amy of an infant need not be a (73504 but 
s ids ron of ſubſtance, WE INE ty calls, 92 


8 5B: Anon. 737+ 


There i ** the: inflance of appointing a receiver of the rents : 


"Hoke, 1 [Ev profits of an-infant's eſtate, where there is no bill filed ; 
1. K. I n the bill being filed, a Gm may be appointed, 
— 1738. 


„ 


cumſtance would have come into conſideration. Brookes v. Crowſe, : 


advantage of it. The plaintiff obtained a 


4. Where 


- 
" 


: A + 4 22 2 77 
/ Oe ae 
there has been an unconſcionable bar- 


* 


of the infant. 2 Ath. 34. Brooke v. Gally, April 1 
5. There is no inſtance of the court's binding the inhexĩtance 


| |  ſubje&t of a. private bill. 2 Ye. 23. Taylor v. Phillis, Oftober. 
. 
6. 


% 


uardians, . the court appointed new guardians. _ Ambl.- 146. 
e v. Earl Che 9 June IE” | pr oy 


= 
* CY 
a 


7. It vas ordered chat an infant, whoſe relations were papiſts, 

ſhould be put to ſchopl, and that no perſon but proteſtants ſhould. 
| yas permitted to, 

ſee and correſpond Amb. 306. Blake 


* April 1756. n | 2993 
8. Talli, an infant, being ſeiſed in fee of an eſtate, the defend- 


* 


5 
FRED 
: 
4; 
22 


benefit, The fon afterwards died under the age of 21 years. | 
Bill by plaintiff, as his heir at law, to have the money conſidered - 
as real eſtate, and to be paid the ſame, which the court decreed ; 
but where the guardian of an infant, tenant in tail, cuts down 
| timber, the money ariſing from the ſale of it is perſonal eſtate. 

t Am. 370. Tullit v. Tullit, February 1959. 1, . 2 
9. Infant entitled in remainder, under à reference to the 
Maſter, and order of court, purchaſes her mather's. joioture ; - 


. 
* 


- 


[- and, having attained 21 years of age, gives a letter of attorney 

in to receive the rents, and dies. The court, upon a bill by the 

8 mother, as adminiſtratrix of her daughter, to have an account of 

8, the rents and profits of the jointured eſtate, was of opinion, that 

or the purchaſe by the infant was to be conſidered as real eſtate, 

18 and diſmiſſed the bill. Amb. 417. Inwodd v. Twyne, 1762. ' 

9. 10. The marriage ſettlemgnt of a female infant is binding 

4 on N. 106. 5585 by her and the huſband can avoid it. : 
I Bro, Ch. Rep. fo. Durnferd v. Zane, A 47% „ 5 , 

th, 11. To bind an Nantes marriage {A . muſt be fair N 

b and reaſonable, and not tend to deprive het of every thing. In 

ts tis caſe, the covenant in the infant's, marriage ſettlement, that 72 : 

13 whatever ſhould come to thè wife from the mother, or atherwviſe, * - 

d. ſhould be bound by the ſettlement, was reſtrained to what ſhould © - 
come from the mother, not to property coming — 

we f > CY 3 6 8 other 


EP h Enfant. . 
27 Nr d Ba, 156, When. m 
p I EL 
114. Phe court does not ufually make any decree by conſent, 
where infants are concerned, without referring it to a Maſter,” 
ta enquire whether it will* be for their benefit; but when once 
_ thedectee is pronounced, without that ſtep, tho 1 
is the ſume as if it had been referred to a Maſter, and 
made a report that it would be for their benefit, So an he ha for 
maintenance, though- uſually made upon a reference to'a Maſter, 
bm without, would be equally binding. 1 B Ch, Rep, 484.. 
7 18 . Buſbby, 1785. 
A male infant marries an adult female, who b e e 
4 covenants, that her eſtates ſhall be ſettled to certain 8 
faut is bound by the covenant of bis vife. 2 Bro. Ch. 1 346. 
| Shcombe v. Glubb, 1789. 
| 2 "Where there arg adult and infant ,' whoſe' e 
charged on u real fund, though the ad . 
— eit legacies raiſed 8 aher ſale or $5.58 
. | and this beir dr the des the purchaſe- 
money to be laid out, ag a ſecutity for the legacies given to the 
| Infants'when due, the court will abt deprive chem in caſe of defi- _ 
ciency of reeourſe to the eſtate. Ws, Ch. Rep. 19, Dickenſon, 
v. Dickenſon, Mich.-17 
19. Hater laving pace to charities, and alſo a ref | 
due, in Bonk flock, god Laying e Ban + at lis deceaſe, but ot 
having 3 per cent. annuities, which ſatisfy the legacies in 
that ſhape and leave a reſidue, but if ſold, Goa: not Pace * 
Bank ſtack to ſatisfy the legacies in that form; a decree was taken 
by conſent, that the legacies ſhoald be paid in 3 per cents... accord- 
Ing to the ſums given. An infant, not oppoſing, bis le was * 
ordered t) be paid in the ſame" manner, 3 Bro, Ch. Rep. 420, 


| Finch'v. Inglis, Ja - 1992: | ; py 
16. 'Exceptic — the anſwer of an infant. 4 Bro.. | | 

' Gb. Rep. 256. Fe Wheeler, March 1793-. us" 
"0% Twenty years not a bar to 2 bill of review; by an infant or . 7. 


any perſon under the difabilities e in * ſtatutes of limit- . 
ations. 4 Bro. Ch: Rep. 441. Lytton v. 1793 

"48. Settlement upon a female mfunt, 115 bot rea onable, though _ 
fald to be in bar of dower, does not bind her; and üpOn the death "ug 
ob her huſband ſue may eleck to take her proyifion under the ſet- 
. . 4 Bre. Ch." Rp. 500. 'Carutbers v. C.. 
ru bers, * : 

19. An falt is liable for neceſſaphes, but where A ſtranger 24. 
vanees him money, he will have a little more cou ſideration that, a q 
truſtee charged with the care of ying an infaut a ſum of money, | 
when he comes of age won ha) Sf Pe. 2% 
Dei v. Aalen, N 1990.” 3 Bre. Ch. Rep. 17 17 

20. Ak infant not bound by his l (> "Ee 2. Wen, 
F ai 1 I 


o * F , " 
19 75 4 £54 7 ; | 
* % * 4 * a=, 


1 


; » * ” 
* 9 I , ; J , 
Y \ 
- ending: | 
98 * * 


(00 Equity; where en dh h ufs Deer 


N infant truſtee-ma a fine under the Ann, c. 1 
A empowering * — to convey pre fon eſtates, and. 2 
judges may take it, and it cannot be 5 be but upon inſpection, 


and. during his non-age ! but there are doubts, whether the judges: | 
'. would permit an infant truſtee to ſuffer a recovery z however, the 


court ordered, that all parties ſhould concur in all neceſſary acts 


for the infant's ſuffering a common recovery, in order.to make 


12 NY effectual, 25 Atk, wh Ex pou Bower, J 


by fine . the ſtatute 7 Ann. c. 19- The Maſter reporting it.. 
to be neceſſiry,. ordercd accordingl 


Mair, Abril 1747. W Lond Chi Barth Comynd's « Rep. 6 LS. * / 


3. An infant truſtee bound to join in a conveyance within 
ftaruit 7 Aan. 619. but where the infant has an intereſt in the 
25 5 or there is a doubt cl fn has or not, Nob is not within 
e. ſtatute, and the court will etermine it _ proper 
ſuit. 2 7 580. Hawkins v. Obeen, Fuly 1754. | 
Infant truſtee under the ſtatute, being tenant in tail of the 


4: 
| 2 ordered to ſuffer a recovery, though the Chancellor doubted 


ther 2 privy ſeal would not. be neceſſary, Amb. 624. Ex 
parte Smith, June 17604. | 


25 N 2 2 defied py eg i 


RP being ſituate in the 
Proſe, . | 


| ' 1. 2 : 


(7) Senke in reſpect of n. 5 eres. 
„ TUE court of Charic hi a wang e 


Til HG 1 Com. 494. r v. Lind Chr. 
Mich. 171 

2. Legacies Wen to the ogg chilliren, bil at ar, but 
in + Lec pie tothe pnge ein ppble 5 


ounger. 
ayer in the mean time. They bring their bill ta 1 inte» - 


reſt, or ſome maintenance durin 3 Maintenance allowed. 
e 3 e 9 oft. 1722. . 


no direction 
phe 0 an infant 


particular circumſtances of 


I Ja 


ing [WHT ray be 26 
| 9885 


de heir of 


r is ſufficiently competent, the court will 

with tel reſpeRt to zn infant's, maintenance: 
li hare an allowance during the lifetime of , 
— 22 1 ae N 
cafe, Conan dn * 8 


vn 


53 


\ 


eben 1783- 4 Nc. Rep. 223. Bay icy =: 
* 9 £ | | 2+; , 9 14. Main- 


2 


4 * k 


2 nding... 2 Ath. I | En gore Whit, 1742. 
e ren 
5- A grandſon not ir out of the intereſt 


1 ﬆ A reſidue given to him by the will of his grandfather at the age 


yy + N * 8. Butler v. Butler, June 1743», 
ſe of a child, let a teſtator give a legacy how be 


will Tier at 21 or marriage, or 9 at 21 ot marriage, a and 
the child has no other proviſion, 


It is the uſage of the court to refer it to aſter to 


_ the father be able to maintain his children. Wherever mainte- 1 


nance-is allowed, it is always to be paid to the father out of the 


child's eſtate, and the court will not ſuffer the father's executors | 
to make deduQtions for paſt maintenance out of a legacy given by . 


the father to his child. 3 4th. 120. Te ferys ve Jeffery, Trin. 


; 16G. 2. 
8. Upon atrapplication for maintenance for an eldeſt ſon, the . A 


court will make him a liberal allowance to enable him to maintain 
his brothers and ſiſters, conſidering him in loco parentirt. 2 Hl. 
447. 2 v. Dake of Athol, 3 - I. 51. Ferre v. Herre, Moy. 
1747. 8 
WH The father of the bettina his will appoints his wife 
uardian of the petitioner, his eldeſt ſon, and likewiſe of his ſecond = 
on, till their ages of 21, and allots a maintenance for the ſecond. | 
during bis infancy, but none for the firſt. Petition by the eldeſt 


ſion to confirm his mother guardian, and for a reference to the 5 
Maſter to conſider of - a proper allowance” for the eldeſt ſon. - 


Where there is a teſtamentary guardian the court will not confirm... 


bim, or allow maintenance without a bill. Al. 18. Ex 
3 n 3 3 parte 


10. general rule is, where tepacies are given payable at a 
certain time, thy carxy no intereſt ;' but where given by a father 
to a child, yet the court allows intereſt. 3 At. 716. Hearle v. 


4 - Greenhauk-and others, M4 2 1 Ye. 308. S. C. 


11. Lord Clive provided by his will a maintenance for his e- 
cond ſon out of the real ed he afterwards gave large lega- 
cies to his younger children, with maintenance out of the intereſt. 
Lady Clive filed a bill to have the two allowances for the ſecond. - 


| ſon during his minority. Reference to the Maſter to ſee what 


allowance ſhould be made, the remainder to accumulate. 1 Bro. 
Ch. Rep. 146. Clive v. Walſh, 1782. 

12. A ſpecial direction to the Matter in ſettling an infant's 
allowance to conſider the birth of £ poſthumous child, refuſed . 
only a general refexence granted. 15 Bro. Cb. Nep. 179755 Burna 

Mother Sarnen to a ſecond huſband, not obliged to main- 


13. 
tain the children by che firſt, but ſhall have an allowance from the 


mtereſt of their fortunes. 1 Bro, Ch. Rep. 268. e 


court will 65 Coy by 
way of maintenance... 3 tk. 102. Heath v. 17 
e 


Sv 8422 


— 


Feger. 


* 
„ 0 


a Aa 
5 | 


F 
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* 


1784. 3 Bro. 60. S. P. 


eſtate ſold, the Prior ipcumbrances paid off, and then to be paid his 3 


3 tk. 117. Uveedale v. Uuerdale, July 1744. 


Enten. „ 
14. Mais dener wot-altowh . 8 


although directed by the will, Where the parent is reported nut 


of ability, the ſums allowed ſhall be only m4 the time of the re- 
port, not of the decree, 1 Broc Ch. Nn. Hughes v. Hughes, 


15. Exceptions will not lie to a Maſter's report of maintenance. . 
1 Bro. Ch. Rep. 577. Er parte NMiebvilt, 1784. . 

16. Maintenance to à parent for an infant cannot be for time 5 

paſt : if the cirgumſtances warrant it, the Maſter may conſider it 


in the rate ND UTR” e Rep. 231. 8 85 R 


nd 25 


( 2 rag. In what Caſes the Parol ſhall dem ones 
* in Equit r. ; 
Bi Wy" « bod creditor againſt the ee eee 
the eſtate of Joh White, (who had conveyed it to the de- , 


ſendant in truſt to fell to pay his debts, and the ineumbramces 
charged upon it, and then for his own right heirs,) to have the 


debt. The heir at A, an infant, and 2 Lena infiſted;, that 
the parol ought to demur ordered accordingly. Ca. temp. Talb. 2 


199. 'Starth v. Cen, Nah, 10 G. 2. 


2. Infant when of age entitled to bor in a new anſwer. „This | 

rule is founded apa the reaſoning of all other courts, where the 
Pagel is allowed to demur till the infant comes of age. In equity, 
v ere the infant has been plaintif, the court has in ſome few in- 

ſtances given him a day to ſhew cauſe, after he came of age. 
2 "Ath. 5371. Bennet v. Lee, March 1942. 2 F. Ws. got. 
r SC. * 
willed that, the death of his wife, his 
2 ſhould be ſold, and the money ariſing thereby be divided 


* 


between Nobert Uverdale and five other perſons. The widow- 


having demands upon the eſtate, filed her bill to have them paid 
by ſale of the eſtate. - Robert Uveedale, the heir at law, was an 


infant. Queſtion, Whether the ſale could be directed, as the 


would demur? The court thought, without breaking in 

upon the rule of the para! demurring, that as there was a 1 1 2 

be performed, a fale might be decreed; the application of the ESE | 
money being what the court was principally to take care. of, f 


4. Parol never demurs but . the eſtate comes to che heir f ; © 
ann A n v. Thorp, July 1747. . a & 


For more of Infants in general, —_—_ Fines Guardon, K. r 
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| * 2 r 7 32 1 - 12 Gibl 
—2 bun W an. he: y of one ſhall be for Pide 
. 15 * WH a 
N ed ee made ſtranger; to * l 
A condition broken, —_— any 3 authority from the — 


rty entitled, but aſſented to 9942 the day of the demiſe 
Fu in dhe derten 1s ſufficĩent 0 eh dag 8 

there is no occaſion an 

Ty Am ET 8; We? 


| 8 ( ch Kathy. Net's KY, 


| 1 SHERY is « contra 1 
| T IERE is » gre © Aten 10 kecefſary,” i in order to 
mini 8. an ejectment for a clauſe of re-entry for non-payment | 
ö rr upon it a8 haying been fully <2 N 
11 opinion e and con# - 
of all the caſes, that actual entry is 2 
ants A hoe Ins on wy N "has been ever ſince. lod. 


} , 


IG 1 Wa 


C.J. Gd "Cater, - J. og 3 ail Bo 

Parked, 6 Mech. 56 30. — 8. F. Bu H. 103; C 

2. But it e ſeem that an actual entry is 9 in order 8 
to prevent ie 'operation, of the ſtatute of limitations, 27 Jae. 3 il — 


c. 16.3 and t the conleſñion of leaſe, entry, and ouſter, within 
20 years, is not {nihcient. . Le NF 102. ed Ver 3 
| on aul. . (. . J) | | 


dnt 2. (6. 1 2) Sur 22 wit eder © 


(9) (+) Pide kb. A, | 
It was mov- „ BF ature 24 c. 2. el 48. 6. it is edattedh that from imd (C) 
ed in Eaſter after" the feaſt of St. (ichuet the 8 1752; all and 


N every writs of ſummons to warrant upon „ rear of the 
ſummons in tenant to every writ of en writ of right af adrowſon ſhall 
| Gre cam and may be made and e to four . inclufire, p N 


mon reco- 


the uſual courle according to the po dong oy arp road rei tre from the return 
the writ of entry, and be returnable the 4th return after the return of the writ of entry ; the con- 
_ ſequence of which is, that it muſt be returnable either in the ſame term in which it is teſted, or at 

furtheſt in the next term. But the court conceived that they had not power to make ſuch a rule, or at 


haft a — a cles be dihly improdent to nber. ſuch 4 


% 
9 1 
* 


tenant 
5 = nd od —— when 


n- 5. Wooeck an - Ft 


lackft. 201. 8. P. 
. a F 797 

the firſt Eaſter term 1 warrant of attorney was taken at Bombay 
— "y The formers ſhould have been returnable and ihe —— 
on application to the Mafter 


s appearance was. entered. And thas they imputed. from Flr to Eat, frm Enter 1 
recovery Was :; and If the vouchee were 
t was apprebended ſuch recovery would be valid ; but if dead it would be erroneous. 


ede Deena tant v. Stevenſon Tenant, and Stevenſan Vouchee, - . A 1223. 


2. It was made a l 
— — e e, on a writ of 
a in 7 m point w.? judgment þ 

r Hand, e to hear any argument. Bayley 
t: The Univ, E,. 8 2116. | | 


r error, that the day of dhe return of the 


It was . 4 


Vit of fammons was on Sunday, the 13th Moy 1750, on which 


day B. 8., tenant in tail male and youchee in the common reco- 


very, died without iſſue male of his body; and two queſtions 


wi hs = 5g Whether the jud 9 could relate to the 

e term, or to an inne 
reg lg of the return? by law a yalidjudgs 
ment could poſhbl om? 4 Whey low rad je 
day ? It was held. t the judgment was erroneous, and ought to be 
reverſed, Which judgment of reverſal was affirmed in the Houſe . 
of Fords. * Mirb. 5 G. 3. Burr. 1595. | 


| For more of En in General, ſee Conditions, D A 
5 © ar, ere, Renner, Ff ue. 
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00 ebe Caſes Judgments (hall be reverſed wick. gVider 476. 
out Pie of Error. In what Court. | 


„enen of. treſpaſs, againſt two.-who-ſevered in 

and one of them ſigned judgment of non pros. and ſued 
out execution thereon... Motion to ſet” afide the judgment and 
execution, . Buller, J. ſaid, as the judgment was of a former 
term it could not be ſer aſide upon motion, but muſt be rererſed 
by writ of error. But the execution was ſet aſide. Fla v. 


: Mathers Tein, 23G: 3+ Does Way e 
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34 e FO Ada Et tet, convicted 3 at t le ons OY an ins 


1 

ent- gan 28 removed the record into B. R. by certiorari ö - 

Fo detween the verdict and judgment, and then moved for the judy- ' * 

ment to be arreſted for 1 6bjetions o the indid ment i but 24 

wen the caſe came on for. argument the court refuſed to go into TH 
te objections, and Warded a procedends; and Lord Kenyon (aid, > 

d that bo defendavt might bring 4 writ of error after judgment, if 2 

he were adviſed that the record was erroneous.” "Rex v. D. LEY: & 2 
n B. R. 145. of ee 9 9 7 1 

7 EF? | 2 * in 
—— 0 [Reverſed }* For what'Cauſe..” © 
£ &Þ3 In 
8. c. pna. ur plaintiff was nonſuited, but died before the day in bank: m 

>" 725 B. and the defendant ſigned His j dgment after the laintiff's 8 | | 

=, death. It was moved to ſet ade he judgment, ſuggeſting,” R 0 

it was helped by the 18 Car. 2. C. 8.3 r b the court declared that . ol 

- this was hot” an irregularity, but error; and to be reverſed by 4 


writ of error only, and therefore denied the mation. Miſaubin _ 

v. FL Tr: 8 Ges. 2. 7 * Pra. C. * 110. 5 Oo _ 

; 0 2 1.7 
„ve 478 (E) At what Tine a Ae aul TY ted. 

©; without, Writ... LOutlawry.] 


TRE ſeveral Ns" 2painſt defendants 104 * 
| | - nounced about a year paſt; and tranſcribed into the Las 
RF quer. A. rule was obtained to 4 4 

+ ſſmould not be reverſed at plaintiff's. expence,. the-deſendants, at 

the time when the writ of exigent iſſued, and ſtill, being bey hg | 

d 


Ws. ** 


Xx. ſea. On ſhewing cauſe it was urged, that the defendants * 
22 8 been abroad three years, and had ayed there longer than their | 
| occaſions required, and that ſuch-ſtay-muſt be looked upon to be | J 
- with a view to defeat juſtice; that, if not, they ought to bring "4 
their writ of error. e court thought it diſcretionary in them 


33 * - to relieve by motion, or to put the parties to a writ of error, 
5 _ © according 5 . of — caſe. 5 the —_— 
© were not ut only in. treſpaſs gware clauſum the 
defendants 3 right to reverts them * their 2 I 
entering common appearance, and payment of coſts to the time 
Hof the reverſal. fry. ache a 2 i 6 
"EY GE OF I. TA x 


2 Viner 479. $ (F) Upon what J adgment. 2 . 


The mean- 1. eee nonſuit, and a jodgment 2258 dim for 
* rer nes on 
3 Mich. 6 G. 1. Str. 235. Ka: 


a judgment, of non 6: coder tharobaning n udment has been 
— — ö . 235. u. Water ref 
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error does not lie; and the writ was quaſhed. Rex v. Hearle, 
af. 11 G. 1. Str. 628. | . | 


Rogers, Trin. 11 G. 3. Blackft. 780. 


9 


_Errar. | 61 * 


- 


AB. Fuck. kgs. —Wheres plaintiff mo han been nonſuited, pod ba judgment again? vie forthe cee 
i - 


| brjogs errors apparent there can be no ecror of wh' avail himiſe'f; for if the record were 
manifeftly erroneous, he wha bas made default by ſuffering. a nonſuit can never have a judgment aftet · 


Fo wargs in his favour. Per Buller, in Kemland v. Macauley, Mich. 30 C. 3 4 Term Rep. B. R. 436. | 


2. The court of King's Bench having allowed the return to a 
mandamus, error was brought in parliament; but it was ge | 


* 


3. A writ of error was brought in the Exchequer Chamber Bertie . 
upon an award of execution only, in a ,ci. fa. to revive a judgment 3 
in debt on bond; and it was moved to quaſh the writ, becauſe it 1103. S. E. 
could not be brought in the Exchequer Chamber, unleſs it be fam 
Tn redditione julitũ quam in adjudicatione executions ; for à jud 1 * 
ment not founded on the merits of the cauſe is not within © A | 


ſtatute 27 Elia. c. 8. - And the whole court were clearly of that 
opinion; and they gave leave to the defendant in error to take 


out execution, which they ſaid in this caſe was the proper motion. 
Crow v. Maddock, Mich. 12 G. 2. Andr. 28 7. 
4. Pending error, the plaintiff in the original ſuit brought an 


action of debt on the judgment; a rule was made by conſent to 


ſtay the proceedings in the- ſecond- action, on the defendant's 
Firing judgmen:, with a ſtay of execution till the writ of error 
ould be determined. The judgment being affirmed, the defend- 


Ant brought a new writ of error on the ſecond | eng = The 


gourt; upon motion to quaſh this ſecond writ of error faid, that 
no conſent not to bring it was implied in the rule; but it might 
be proper to be expreſſed for the future in fimilar caſes. Wade v. 


% 


u Inwhar Coun lit les] Ne: 
* 0 | | e . a | 


K7Owrit error lies in B. R. from the court of the ay & x 
Male. Vide Beer 777. he I 1 ; 
L.. a) In Exchequer-chamber (a). Wend 

i 1 1 f 1 72 0 

mh fa IEP: | flat. 27Elie. c. 8. ante, s (F), pl 3. $9k. ieee (. el, f. . 

1. PHE defendant in a writ of error moved the court of Chan- „ hr 

- - very for a ſuperſedeas to the writ of error, on an affidavit 


that he had a releaſe of errors, which he could have no benefit of © 


in the Exchequer-chamber, for want of a power in that court - 


to try the releaſe? But King, Lord Chancellor, thought it a great 


abſurdity to imagine that the court that is to hold plea on the 8 
writ of error, ſhould not have power to do juſtice, by giving the 
party the benefit of his releaſe, He thought they might try the 
releaſe, and award a.venire under the ſeal of the court of Exche- 


þ > and, if ey might, he ſaw no reaſon. why he ſhould 
3 4 . * T © 9 « : 7 - 1 - : $- 55S 8 k 85 in — 
© » -« 4 * % «= 


” 


— 


— ab; the releaſe, upon e tien to fuperſede the 


een. © Gems v. Mane, Hil. 2 G. 2. Str. 821. 
c. 2. The words of the ſtatute of E. do not confine the appellate 
295˙ 


a _ « "Ire pea wha can have Wi aaa 


of 
3 3 A t, and the court . taken 
fuled to en- time to conſider Lord ansfield, C. J. faid, that that court and 


— the al te other judges were of op opinion, that the writ of error could 
and then to not- be quaſhed 

the court of either to the court of Chancery, from whence it iſſues, or to the 
Exckeqaer- Exchequer- chamber, where It is returnable. * 1 tam v. 

2 — 9 * Shutt, Eaſt 20 G. 3 » Dougl. 9 N 
Canes th wif ro eat that con Doug: 353+ (a 91- +) © bs 


. * # 


4. An action on the caſe againſt a 5 peer of parliament was 


brought in the King's Bench din a writ of r was 
bez ts the Exilim ds. what kt was 9 


the e of 3 proceeding was erer But it was ſaid by yre, C. I. 
ö 5 


that that queſtion affecting the juriſdiction of the court (of IK. B.), 
| could not be enquired into before them, as that is an exception 


to their authority in the original inſtitution of their court. Ear/ 


# 


| 1338 Mich. 34 C. 3. 2 dir 365. 


— (K) What Perſons Katt have a b Writ of. Error, 


Parc land in what Caſes jointly (E 
Je was fad, _T- HE defendant was indicted for u ſeandatous Ibel againſt 


the government, and for want of appearance was out- 


| —_— lawed. Whezeupoti, be giring notice to the Attorney-General, | 


writ of error, which was 33 as not being 
cafe of the crown without g's leave. But, 


D moved for 

- allowed in the 
and felony,) after argument, the whole cdurt theu 
and the true that he ſhould have a writ of error. 


— 9 G. 1. Forigſt. 37, 


„ King v. Earbery 


ed for treaſon or felony cannot have a writ of error * "> leave; bn De A pas 
ds, and then be has forfeited Hl he has to the Tron. Vide Fottelc. 40. 
The defendant: was outlawed for che mitder of che Duke öf 'Hamilron, and it was referted to the 


Attorney .. ĩ ͤ v 
PO OA, Wine Fe 


2. Error to teverſe a common recovery brought by: baron and | 

| 3 claiming to be entitled, in common with others, to a 

remainder in 168, under a will, after the death of one, who was 

zotiant in tail, and who was vouched in the recovery. * 
gn 


1 


84. N 843 ATTY” SEE 


but that the application ſhould be made 


EEO, gers 


t it 4 and Le But. 
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de 
claims the.reverſion was ſeiſed in fee, whi 


FR KKS TS om ao 


n 


he is; but this will be to deprive him of the benefit of ephying 
| 0% 
0 

rights of perſons mentioned in "the act, as „Oc. which 
may be replied to take off the effect of the plea, and therefore the 


uit of error. 


SS 7 Ye Ry ev 


. 


F 


one who is either a party, or privy, 
ſhewn in the writ of error, that 


5 
8 
72 


41 
+ 


have traverſed. Sed per cur. It is only required of the plaintiff 
connection and ty between 8 


e may bring a writ of error to reverſe his own 
demand. TJobnſon v. Jeb, Mich: 6 G. 3. Burr. 1772- 


* 


I. Ir. moved to quaſh a writ of error, becauſe it | | 
A there were 29 years between the judgment and the bringing of 
the writ, whereas the party is reſtrained to 20 years.. Per cur.—So 


 (M) At what Time it may be brought. | [Before Wer- 


* 


exceptions in the ſtatute, Higgs v. Evans, Trin. 
2. The ſtatute 10 11 V. 3. c. 14. muſt be pleaded as well 


as other ſtatutes of limitations; becauſe there is a ſaving of the 


court cannot take notice of it merely as it appears upon the record 
itſelf, ' Per Lord Hardwicke, C. I. in Street v. Hapligſan, Mich. 
10 G. 2. Rep. temp. Harde. 346. = 
3. Upon error to rererſe à common recoxery ſuffered: at the 
L. the tenant in tail, who was. vouched as. a feme ſole, was 


then under coverture, and afterwards died without. ifſue in 1739. 


V hereupon' the plaintiff, whg was the reverlioner, brings the 
<= 7? 89g ee Puts orgy he BP ſtatute 


10 W. 3. c. 14., 1 not being a writ of error | 


20 years after ſuffering a recovery. To this it was. replied, . 


at his title did not acerue till 1739, the time of the death o 


IJ. To chis there was a demutrer and joindes. in demurter. 
And, after ſeveral arguments, the court (J. R.) determined tba. 


| the writ. of error did got lie, and gave judgment that the plaintiff 


goting by i wir of err Lipdr: Fnghan, Fin 
„1257 


„ ane 3 of ertot was ſued out _ allowed dhe galt Mey, 


5 and on the ſame day 2 copy of the allowance was ſerved on the 


3 plaintiff's attorney 3 final judgment Was ſigned on the 14 Fung, 


bridge, and. execution ſued out on the ſame day, within four days after 


© Mich. - which bail in error was put in. It was remarked that the deſend- 


N ant had ſued out the writ of error too ſoon. As to which it was 
B. R. 280. n Buller, J that the allowance of a writ of error, in the 


. . general courſe of practice, is not ſerved till final judgment is 


RN; ually; figned, and the words of the tule a to that. The 
: Þ requires bail. to be put in within four ee Ae the _allow- 

. ance; but there is vo opportunity of putting in bail before. judg - 
ment is Ggned.. As to the defendant's being too ſoon in ſerving 

- tha copy of the allowance, it makes no difference, for it only 
tes as an allowance from the time of ſiguing judgment. 
ſervice of the allowance is only material to bring the party 


into contempt, if he proceeds to ſuc out execution afterwards, 


ſfſor the allowance of a writ of error is of itſelf a /uper/edeas.) 
5 e Trin. 26 G. 3. Tem Rep. B. R. 0 


JacjeAment RROR of a judgmen an indid ment for not i 
mar Eb highwa The ment, on 3 ſet forth, that the Wt 4 


do 
of went fuch part 1 ariſhes in D. as the way lies in are bound 
oy wiitof error was of a judgment on an indictment. 
on againſt the — nr of the three pariſhes in general, ad grave. 
| Error 3 bat — of them; and for this variance the writ of error was 


ee on; eee T e "is; mee 1 Str. 653. 
1 : 


| 6 „ 
— 


| as + 4 3000 What ſhall be a Removal of « Record. - 

| Nees — was taken that a . not well <7 wil 
SE 1 Juſtice, and the return was Witched, without adding his 
name of office. Forteſcue, ]. thought this à material objection; 

but Raymond, C. J. and * held, that thete being the 


words prout interius mihi precipitur, it was ſuffigient to ſhew him 
| tbe the fame perſon to whom the writ was reed. Sul vans 


. Seagrave, Eaft. 12 G. 1. Str. 695. 
: $. ©; Rep. 2. Upon a writ'of error from C. B. it was objeted, that the 
— * return was not ſigned by the C. J., and therefore it was moved- 
14+ to ſtay the proceedings, — conſtant - practice being for the C. J. 
10 ſet his hand under the anſdter on the bach of de wrie, Sed 


* . 


"=> 3 — ger 
| 34 , 
; * 
* " | 


« — (N) How the Writ ſhall be „ » 2 


the writ of error 8 to: Milliam Pucbed Chief 
illiam 


* 


“ ar oaks SS oaciwno oft Lode 


per cur. Though this may be matter of irregularity in C. B. we 
can take no notice of it, but'muſt proceed upon the record which 
is indorſed re/ſponho Rob. Eyre *militis capitalis jufticiarii infra 
nom. which may be the hand- writing of the Chief Juſtice. Black» 
wood v. The South Sea Company, Mich. 10 G. 2. Str. 1063. 


7 (P) Record removed. What Thing ſhall be removed gViner 316, 
7 thereby. n f 


1. BY the words of the ſtatute (Elia.) the Chief Juſtice is to V. wen- 
_ *- eauſe-the record to be brought. before the judges in the hon 
| Exchequer Chamber; yet the practice has always been to ſend 30. "ror 
only. a tranſcript, the original record remaining ſtill in B. K. 
Vide Dougl. 35 2. (u. 3), vide poft. pl. 3. N 
2. Upon a writ Yrs to the Houſe of Lords from B. R. 
a a tranſcript only goes up; and the record is ſuppoſed to be ſent 
back again into B. R.; and, if the judgment be affirmed, that 
court muſt ſue out execution. Per Lord Mansfield, C. I. in Vicars 
v. Hayden, Trin. 18 G. 3. Cowp. 841. * ; 
3- On a writ of error from C. B., though a tranſcript 2 The Com- 


removed into B. R., the latter court may award execution. | ST 


very record ; but the King's Bench only a tranſcript. Rutter v. Redſtone, Str. 837. er vide in 
v. Sparkes, Str. $69. Vi ante, pl. I. 


- 


the 
r: 


4. Upon a writ of error from Treland, in judgment of law, After « 
the record is removed into B. R. here; but in fact a tranſcript j»4gment in 
only comes over; and, when the judgment is affirmed, a manda- 2 
tory writ iſſues from hence to the B. R. in Ireland, reciting the land was af. 
whole record and proceedings, and commanding them to do firmed here, 

execution; by which the cauſe is reſtored to that court. B. ring, 
Bench here amended the declaration by enlarging the term, though the record was remitted to Ireland. 
Yicats v. Haydon, Cowp. 841. 5 ib . ; 
* N \ . =P 22 
(Q) Quod coram vobis refidet. When a Writ of Wenge. 
Error ſhall abate. In what Caſes the Record is ſo 
removed that this Writ lies. 


1. JUDGMENT was ſigned in B. R. in treſpaſs, and on error A judgment 
in the Exchequer Chamber the judgment was affirmed. wt rence 
The defendant then brought a writ of error cram wvobir in B. R. Afarthalſes, 
Upon motion to quaſh this laſhwrit;-it was inſiſted for the plaintiff ad error | 
in error, that the record never was removed from B. R. Sed RN in 
per cur. Before the ſtatute of Bla. we could not examine our error in law 
ow errors in fact, after an affirmance in parliament; and the Ex- adigned, 
chequer Chamber is now in the ſame degree with regard to us as 3 | 
the parliament was before. The writ was quaſhed. LZambell v. atirmed, 
Pretty Fobn, Hil. 12 G. 1. Str. 690. - Wakes pri 
e wobis was bronght and error in fact affigned, and the court ftaid proceedings upon it, and gave leave 
4 Fot, a3 efror „ in one writ, W age 
v „ | 


2 66 f 15 5 Error. 
to do it by a more dilatory method; beſides, it would be very odd that the ſame court ſhould affirm and 
reverſe, Burleigh v. Harris, Eaſt. 7 G. 2. Str. 975, Cunn. 34. S. C. i 


| | s # | y 4/0: 
8. C. Sr. 2. Action in the palace court; the defendant pleaded coverture; 
949 _ but judgment was given againſt her. A writ of error was brought 
pl. 2. in B. R., and general errors aſſigned; and upon that judgment 
Was afhrmed. e defendant then brought error coram vobic, 
intending to aſſign error in law; and thereupon the plaintiff 
moved to have execution, for after judgment affirmed a writ of 
error coram vobis will not lie, and the motion was granted. 
Heron v. Buſbell, Eaft. 6 G. 2. Kel. 105. | , . 
3. It is ſaid that the writ of error coram vobis is diſcretionary, 
and is not a writ of right zx debito juftitie ; and, therefore, when 
it is allowed by the court, they may put what terms they pleaſe 
upon it. Weale v. Smith, Ba, 6 G. 2. Kel. 2. 
4. A writ of error (in B. R.) was quaſhed, the judgment 
being againſt two, and the writ of error alleging it to be ad grave 
damnum of one only, without taking any notice of the other, 
Then a writ of error coram vobis was brought in the name of both; 
which it was moved ſhould be quaſhed alſo, becauſe the firſt writ 
of error being quaſhed, the record was not removed. The court, 
after taking time to conſider, declared that the writ of error coram 
”* wabis did lie. Cooper v. Ginger, Mich. 11 G. 2. Str. 607. | 


1 


— (T) In what Judgment; and by whom. 


ERROR in C. B. of an award of execution in a ſcire faciar upon 
| a recognizance of bail, reciting, that the defendants in Hila 
term, 3 Geo. coram juſticiariis de C. B. manuceperunt et uterque 
_ eorum matucrpit pro R. W. in 1061., upon condition, that if he 
_ _ thould happen to be condemned in a certain plea of debt upon 
demand, for 531. at the ſuit of K. & ux., then ſaid R. V. ſhould 
pay, &c. or render, c. Aud then the ſcire facias ſet forth, that 
licet K. & ux. recovered, yet R. V. never rendered, &c. or ſatis- 
fied, c. Upon a ſcire facias returned, there is judgment by 
default, and execution awarded. The defendants (inter. al.) aſ- 
ſign for error, that the plaintiffs, in Hil. 3 G. 1. obtulerunt ſe 
againſt the ſaid R. V. de placito tranſgrefſionis ac etiam in quodam 
Placito debiti ſupra demand 53 l., upon which proceſs iſſued agai 
him returnable in aclabis puriſficationis; at which day the defendants 
entered into recognizance for his paying the debt, or rendering; 
and that the plaintiffs did not within two terms, according to | 
| courſe of the court, declare againff R. V. in placito pred. whereby 
the n was diſcharged ; but further Jay, that the plain- 
tiffs, in Trinity term following, cauſed him to be ſummoned into 
- » _the ſaid court to anſwer them in a plea of debt, and obtained 
judgment thereon, and that ſuch judgment was had upon thoſe 
proceedings, and not in that action wherein the defendants be- 
came bail; but notwithſtanding this award of execution is 
. grounded upon the judgment in that collateral action. In ul 


of 


2 


9 


e erratum being pleaded, it was inſiſted, that theſe defendants 
could not aſſign this matter for error, for the bail can aſſign no 
matter which lies - properly” in the mouth of the principal ; they 
alone, or by joining with the principal, cannot have eres of that 
udgment. They cannot aflign that no capias iſſued againſt the 
Mrincipal. And as to the objection, that the declaration was not 
delivered in time, they arc ſo far from having a power to aſſign 
that for error, that it has been held (2 Vent. 143.) they could not 
ſo much as plead it to the ſire faciar ; and even matter which is | 
pleadable to the jcire facias, as a releaſe, cannot be taken advan- 
tage of after judgment in ſcire faciat. And the judgment was 
. affirmed, Wraight v. Kitchingman, Trin. 5 G. 1. Str. 197. 


5 (U) What Thing may be aſſigued for Error. — 
{Things contrary to the Certificate or Record (a), ( Pep 
or Admittance of the Party.] „„ > TR. 


f 


= JT was aſſigned for error that A. S., who on the firſt trial was N Anon. 
I withdrawn in order for a view, was ſworn on the ſecond 7Com Rep. 
panel and in gullo eff erratum was pleaded. The court, on con- 2 
ſideration, held it to be right enough; and if it was an exception 
it ſhould have been taken before he was ſworn. But being with- \ 


drawn only for a view, they held it would be no objection; and ) 
afftrmed the judgment. Blewett v. Bainard, Mich. 4 G. 1. | 
_ Str. 10. : 


2. Error of a judgment in the grand ſeſſions of Chefter, whereby 
a judgment given in the mayor's. court there was reverſed for an 
error in fat. The error aſſigned and found on record was, that 
the action was properly commenced and tried before a mayor who 
was no party's but that after the verdict, and before judgment, 
one of the plaintiffs was choſen mayor and gave judgment for the 1 
plaintiffs. The court of grand ſeſſions reverſed the judgment; , 
and the court of X. B. confirmed the judgment of reverſal, and 
held that this matter was very properly aſſigned as error in fact. 
| yay of Mercers and Ironmongers of Cheſter v. Bowker, Mich. 
12 G. 1. Str. 639. | | , | 


3. It was aſſigned for error that E. R., who was ſworn a S. c. Lord 
juror, returned upon the principal panel, was never returned by un- 
the ſheriff; and alſo, that there was diminution in the record for * 
ä want of the venire facias and habeas corpus, To this in lle ef 
1 erratum was pleaded; and it was objected, that the error alleged * 
was not aſſignable, as being contrary to the record; for after the 
joinder in iſſue the record goes on to the award of a venire faciar, ' - 
. returnable at ſuch a day, ad quem diem, ſays the record, jurata 
inter partes pred. ponitur in reſpectu till the next term niſ prive, &c. 
at which time he comes et juratores unde infra fit mentio exatti 
unus eorum (that is one of thoſe returned by the ſheriff) viz. E. R. 
ven et in juratam TT” art. ſo that the record INT 
/ | | 5 | J% 


4 AY. Xa. Dr a Mo Edt EE 
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f | com. pred. ad capiend. juxta m flat., whereas it ought to have Wo 


1 Will. 85. 7 


— 


. Gays, that the E. R. who was ſworn was one of them that was 
returned by the ſheriff, and therefore the error aſſigned is contrary 
to the record, and ſo not aſſignable; and of that opinion was the 


court, who affirmed the judgment, and ſaid that the caſe in 


1 Rell.” Abr. 758. pl. 8. was exactly in point. Helbut v. Held, 


Hil. 12 G. 1. Str. 684. a 

4. Debt on bond, non ef fuctum pleaded, verdict and judgment 
for the plaintiff in the Common Pleas, on error on this judgment, 
ertor was aſſigned, that one of the parties died before the day of 


ni privs ; and held it was not aſſignable for error, becauſe the 


record mentioned that he appeared that day. Plommer v. Webb 
and another, Mich. 3 G. 2. Vide Lord Raym. Zus. edit. 1415. n. 
$. In error from Ireland it was objected, that it did not appear 
on the record that the cauſe, which was tried before juſtices of 
afſize, was duly tried, for they were not deſcribed bo ſo, but 
only to be coram-S. & J. juſt. et commiſſionar. domint regis in et pro. 


been ad capiend. afſiſas, To which it was anſwered, that the 
award of ven. upon the roll is, ni the juſtices of aſſize ſhall come, 
Sc. and the record goes on et prefat juſt. ad afſiſas coram quibus, 
Sc. reciſ. hic record. coram eis habet, &fc.; and then comes the re- 
cord wherein is the omiſſion, ſo that here is an affirmation of the 


court that it came from juſtices of aſſiae. And the court allowed 


this anſwer, for to allow this aſſignment of errors would be to 
allow an affignment contrary to the record below. Baker v. 
Thompſon, Mich. 9 G. 2. Rep. temp. Hardw. 166. 

6. Error of a judgment in C. B., the error aſſigned was, that 
the defendant (as it appeared by a certiorari and e had 
affiled his warrant to defend by V. Noumd, his attorney, and that 

it appeared by the judgment which was ttanſeribed, that the de- 
fendant appeared and pleaded by G. Lend, his attorney. Sed per 
cur. This error aſſigned is contrary to the record, therefore the- 
jadgment muſt be affirmed. Bradburn'v. Taylor, Eaft. 18 G. 2. 


2 


. (U. 3) Want of entering Pledges, Bail, Sc. 


If the de- 
fendant de- 


mur, ſhew- 
ing forcauſe 


that there 
ate no 
pledges to 
proſecute, 
the court 
will give 


JN error of an action againſt an attorney (in C. B.), wherein the 
Flaintiff had judgment by default, the error aſſigned was, that 
there were no pledges to. proſecute appearing upon the record, 
which, it was inſiſted, was matter of ſubſtance. Sed per cur, —By 
the ſtat 4 & 5 Ann. this is become mere matter of form, and 
cannot. be taken advantage of in error. Heu v. Denin, Eaft. 
U | 


2 G. 3. 2 Will. 142. 


21 & 22 C. 2. 1 


De amendyiibe way be found at avy time pending the fait; Watſon v. Richardſon, Trin. 
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2) Where the Error came by the Default of him gViner 327. 


. »in their diſcretion. Rex v. Stapleton, Trin. 7 G. 1. 


(rn 8 


(Y) Who may aſſigu the Error: Where he that W- 125 
hath Benefit by the Error. i 


IN. writ of error from Ireland the circumſtances were, he 


there were two tenants to a writ of dower, E. and X.; the 
demandant had judgment, with damages and coſts. The tenants 
brought error, and aſſign errors, and then E. dies and there is 
judgment to abate the writ of error. After which, X. and R., 


* 


- 


the heir of E., bring a new writ of error, and the judgment is 


affirmed in toto, and a' writ of ſeiſin awarded againſt both for the 
dower and execution; for the damages way 4 againſt K. only, 
and alſo for the value from the time of the judgment, according 
to the former computation. One objection in this caſe was, that 
the whole of the damages were awarded againſt K. only; for ag 

to the damages during the joint lives of E. and K., as they mult 
be conſidered as joint treſpaſſers, the whole may be levied on the 
ſuryivor ; but for the time the heir was in poſſeſhon he was equally 

a treſpaſſer with K., and as ſuch equally liable to make ſatisfac- 
tion. By entering into the recognizance he ſubjeQed himſelf 
much as K. But then an objeQtion was made, hat this being f 
the benefit of the heir, he cannot aſſign it for error, though K. 
may. But to this it was anſwered by the court, that though the 
general rule be, that a man ſhall not aſhgn matter for his own 
adyantage, but he ought to be ſevered from the party who is hurt; 

yet they thought it was not neceffary here, it being the fault of 

the court, and different from Beecher's caſe, 8 Co. Kent v. Kent, 


af. 7 G. 2. . 971, 


1 


that aſſigns it. 


— 


Exxon of a judgment in an action wherein the defendant Qs. The | 


below had pleaded that the plain became bankrupt, We. by = 
and he concluded with a general averment. It was objected for of this ca 
the plaintiff in error, that this was wrong, for that the concluſion as to the plea 
ſhould have been tv the country. The judgment was reverſed. — ben 
Angerſon v. Winter, Faſt. 11 G. 2. Andr. 176. ' " bankroptcy? 
Vide Miles v. Williams; x P. Wms. 249. 258. Gib. Rep. K. B. 318. 328, Poole v. Broagfield, 
Eaſt, 7G. 2. Barnes, 330. 4 5 i MON Eine 


OD.) How it may be aſſigned. © Winer 599: 


1. PHE defendant, who was convicted of a miſdemeanor and 
lay in execution for the fine, had leave to aſſign errors by 
attorney to ſave the charge of being brought up. The court ſaid 


Cir. 443- 4 


I; pads Þ 


| Fidethecafe 2, Error from C. B. to reverſe a common recovery, and the 
error aſſigned was the death of the vouchee (tenant in tail) before 
Yely. 3. judgment, concluding with an ayerment, In nullo ęſt erratum is 
where it is 2 (which confeſſes the error aſſigned to be true in fact.) 


ae, 3 It was objected on argument, that this error is not well aſſigned, 
—.— for it is an error in fact, and therefore ought to have concluded 


- in faſthe to the country. But it was held, that the concluſion with an 
ought to put ayerment was right, and gave an opportunity to try the fact by the 
pany which Country, if the defendant in error had choſen it; but he rather 
— J. choſe = plead in 0 eft ab Sg vw * the 3 
» puts the matter in law upon the judgment o court. Sheepr 
bes Hani v. Lucas, Mich. 31 G. 2. Burr. 410. JEN” 
chat it ought to be put in 4 method of being tried by a jury. Burr. 443+ © 


Wu gag. (G. a. 2) Bar of Execution, Where the bringing d 
mn Writ of Etror will bar the Execution of the for- 
mer Judgment, VC 


22 1. 1 F upon the return of the ſci. /a. the plaintiff aſſigns his errors, 
8), pl-2. then all further proceedings ſhall be. ſtayed upon it; but 
Were he chooſes to ſtand out upon pleadings to the ſei, fa., exe- 
cution 1 go, 1 it be adjudged againſt him. Gardner v. Claxton, 
. 7 C. 1. tr. 390, | E 
8. P. Jen- 3. * writ of error brought by a feme ſole abated by her mar- 
1 riage, and then ſhe and her huſband brings a ſecond, and the 
$G.z. court gave leave to take out execution, it being a 72 occaſioned 
Scr. 10256. by the act of the plaintiff in error. Buller v. Nuſitano de Pina, 
ib, 4G. 2. Str. 880. 7 88 6 2 EM 
23. In treſpaſs againſt J. and S., the latter had a verdict in his 
fayour, and the former againſt him. The curſitor had inſtructions 
to ſue out a writ of erzor for V. only, but by miſtake ſued it out in 
the name of both, The court, on motion, gave leave to amend 
the writ, by ſtriking out the name of S. But the recognizance of 
bail having neceſſarily followed the writ, the ſame miſtake hap- 
pened there, ſo that in fact there was no bail to the amended 
writ, . whereupon the plaintiff below. took out execution. Appli- 
cation was made to the court to ſet aſide this execution, and to 
reſtore the goods, which was ruled accordingly upon the bail in 
error entering into a new, recognizance in court. Rafael v. Fereſſt, 
el. 16 G. 3. Blachſ. 1067. 5 5 
Ip Carter p 4. Action brought in B. R. on f judgment in C. B. The de- 
berts and ſendants firſt brought a writ of error in B. R. upon the judgment, 
Bat v ; | n men 
Mow, both and then a writ of error returnable in parliament; after which 
ja Mich: hey mon- proſſed the firſt writ of error, and then applied to the 
SY court (B. R.) to ſtay the proceedings in the action on the judgment 
whe 32 the ſecond writ of error. But it appearing by the de- 
refoſed nt's own conduct, that the writ of error had been ſued out 
, Without any foundation for it, but merely for vexatious purpoſes 


. 


ſ | Error, 


and delay, the court refuſed the application. Entwiſle v. Shepherd, 
Mich. 28 G. 3. 2 Term Rep. B. R. 18. 2 


In another caſ-, the plaintiff in the original action ſwore that the writ of error was brought merely for 

. the purpoſe of delay; that the detendanc firſt pleaded in abatement, and that fince the writ of error he 
offered the defendant's attorney to waive the judgment if he wouid point out any error, which was ta- 
fuſed ; yet the court made a'rule abſvlute to Ray the proceedings in an action on the judgment pending 

«. » A writ of error. Chriſtie v. Richardſon, Hil. 29 G. 4. 3 Term Rep. B. R. 758. —Burt where it ap- 

. prared on the plaintiff's affidavit that the defendant and his-attorney had both declared that they would 
delay the plaintiff as much as potlible, by bringing a writ of error, if he did not comply with cer- 
tain terms pripoſed, Lord Kenyon ſaid, if the parties confeſs that the wit of error is brooght purely 
for delay, the court will interiere, and not permit them to abuſe the forms of juſtice ; and the court 
refuſed to ſtay proceedings againit the bail till the determination of the writ of error. Poole v. Charnock, 

- Hil. 29 G. 3. 3 Term Rep. B. R. 99. 2 

Where it appeared that, both before and after the writ of error was brought, the defendant's attorney 

| had told the plaintiff “ that he muſt delay the payment of the debt and coſts as long as he could, as his 
« client was already conſiderably in atreat to him, the court refuſed to ſtay the proceedings on the 
plaintiff's judgment pending the writ of error brought by the defendant. Law v. Smith, Mich. 

30 8.3. 4 Term Rep. B. R. 436. (n. c.) Vide etiam, Mitchell v. Wheeler, er Goodwin v. Ham- 

mond, 2 H. Blickt. 30 — The ſame point was ruled on a declaration by one of the bail that the writ 
of error was brought for delay. Evans v. Gilbert, Trin. 31 G. 3+ Ib. , 
The plaiariff was nonſyited at the trial, but immediately after the taxation of coſts ſerved the defend- 
ant with the allowance of a writ of error. The defendant, not regarding this, proceeded to take out a 
F. fa. for the coſts, under which the ſheriff took the p'ainiiff 's goods in execution. Application was 
made to the court to ſet aſide the f. fu. and for the goods to be reſtored But after conſideration 
the court laid it down as à general rule, that they would in no caſe ſtay proceedings or ſet aſide 
an execution on account of a writ of error being brought on a judgment of nonſuit, which evidently 
muſt de for the purpoſe of delay and vexation. Box *. Bennett, Eaſt. 30 G. 3 1 H. Blackſt. 432. 0 
S. P. Kempland v. Macauley, Mich. 32 C. 3. 4 Term Rep. B. R. 436.— In another caſe, where a 
writ of error was brought on a judgment of nonſuit, the court did ftay proceedings; obſerving, that 
the practice not to ſtay proctedings pending a writ of error muſt be confined to thoſe caſes where 
the party bioſelf, bis attorney or bail, declare that the writ of error is brought only for delay. Lovett 
v. Perry, Mich. 34 G. 3. 5 Term Rep. B. R. 669;——If the expreſſions uſed are equivalent to a de- 
claration that the writ of error is brought for delay, it will be conficered as ſutficzent to prevent a lay 
of proceedings. Maſterman » Grant, Trin. 34 G. 3. 5 Term Rep. B. R. 714. 
After judgment recovered in B. K. the defendant removed the record into the Exchequer · chamber, 
Del was affi med, without any argument or objection taken to it by the defendant, who 
hen brought a wrifipf error in parliament, The plaint'ff thereupon moved for leave to take out exe- 
cation, contending, from theſe circumttances, that the writ of error way brought only for delay. 
Bet a rule was refuſed; for in tome caſes that have been moſt litigated in the Houſe of Lords, 
parties haye waived all argument in the Exchequer chamb-r, and von conffat, but that in this caſe there 
may be error on the record. Hariiſon v. Grote, Trin. 35 G. 3. 6 Term Rep. B. R. 400. g 


F. The plaintiff having recovered a judgment againſt the de- 8 P. Taf- 
_- fendant, the latter brought a writ. of error. The plaintiff then ple 
brought another action upon the judgment, recovered, and ſued 26. pur 
out execution. But the court, on motion, ſet aſide the execution. the court 
* Benwell v. Black, Eaft. 30 G. 3- 3 Term Rep. B. R. 643. 2 
7 J c cond judgment pending tlie error upon the fr. Ib. 


(G. a. 3) By whom. Where terer Perſons may N gg. | 
have ſeveral Writs, or muſt all join (a). (a) Vide 


[5 $38 3 
1. J T was moved to quaſh a writ of error, becauſe the judgment * 
vas againſt two defendants, and ſo deſcribed in the writ of —— 4 
error; but then it was laid to be only ad grave damnum of one of 11 Uf. 
them; ſo that the caſe was, that one defendant brought a writ of Su. 6:6. 
error of a judgment againſt Fay. The court held the writ of 5;P; 2m, 
5 (41 ͤ error 


* . 


* 


3 22 Error. . 
r . error bad (a), and ſo it was quaſhed. Brewer v. Turner, Mich. ' 
a 6 G. I. Vr. 233- 7 ppb" | 
2 Term Rep. B. R. 737. | . Ao SY | 

(a) But if it had any where appeared that the other deſendant was dead, there is no doubt but the 
ſurvivor widhodegheExecutor of the deceaſed might bring a writ of exror, Per cur. in Brewer v. Tur- 
ner, Str. 234. | 


2. A writ of error was brought by two executors of a judgment 
againſt them ad grave dumnum of both. A fi. fa. was taken out, 
and a ſcire feci returned, and then one of the plaintiffs in error 
moved for time to aſſign errors till there could be a ſummons and 

ſeverance of the other, upon an affidavit that the other executor | 

was in the intereſt of the defendant in error, aud would not join. 
And time was given accordingly. Freſcobaldi v. Kinaflon, Mich, 

— TY G. 2. Str. 783. ; 2 | 

23. Judgment was given in the Common Pleas againſt R. and 


another defendant, on which judgment R. alone brought a writ 


of error. It was moved to quaſh the writ; and per Lord Hard- 
_ wwicke—It cannot be doubted but this writ of error muſt be quaſhed; 
(and with coſts;) the way is, if one defendant will not proſecute 
a writ of error for the other, to proceed by fummons and ſeverance. 
This cannot be amended by the act 5 G. 1. becauſe the fault is in 
ſubſtance. Ratcliffe v. Burton, Trin. 8 G. 2. Rep. temp. Hardw. 
135. | | | 
| _— Debt by F. againſt V. and two others, ehocvtoras one of 
the defendants pleaded plene admin. generally, upon which F. took 
judgment againſt him of aſſets in futuro quando; the other two de- 
fendants pleaded judgments and plene admin. ultra. F. replied per 
Fraudem; and, upon the trial, had a verdict, whereupon thoſe two 
defendants brought a. writ of error; and the queſtion was, Whe- 
ther it was properly brought, without joining the other, againſt 
whom there was judgment de aſſets in futuro And after its ; raed 
twice ſpoken to, the writ of error was quaſhed, without coſts, 
V avaſor & al. Executors v. Faux, in Error, £aft, 18 G. 2. 


9Viner (H. a) Scire faciat ad audiendum. In what Caſes it 
PR hall be ſued. 


1. N UI to ſhew cauſe why proceedings on a ſcire faciar guare 
R executio non, brought by S., executor of the deceaſed plain- 


tif, pending a writ of error, ſhould not be ſtayed. On ſhewing + 


_ cauſe it appeared, that the record of the judgment was not tran- 
ſcribed into the King's Bench, and the ſcire fociat oat of the C. B. 
Was held to be regular. After a tranſcript the ſcire facias quare 
ex. non ſhould go out of the XK. B. Plaintiff in error, if deſirous 


to proceed, might (after tranſcript) have a ſcire faciar ad audiendum 


errores-out of the . B. againſt the executor or adminiſtrator of 

the defendant in error. Rule diſcharged. Wright v. Treweeke, 
Mie. 20 11 V 2. Where 
| 7 * 


SC 


: „„ | 6 
2. Where a plaintiff brings a writ of error to reyerſe his own 
judgment, the common method of bringing a /cire facias quare 
executionem non, Or a ſcire facias ad audiendum errores, would be 
improper; therefore, if the plaintiff in error will not proceed, the 
court may and ought to make a rule to oblige him to aſſign errors 
within a limited time, e. g. within four days, or elſe that his writ 
of error ſhould be nonprofſſed. TFohnſon v. ebb, Mich. 6 G. 3. 
Burr. 177% | Ns | 


* 


(l. ) [Sire faciaz.] Againſt whom it lies. [Ter- gVi oy 


: tenants, ] » 


ENMOR was brought by baron and feme to reverſe a common 
recovery, the feme claiming to be entitled to a remainder in 
fee (under a will), after the death of tenant in tail who was youched. 
in the recovery. The error aſſigned was the death of the youchee 
before judgment. On the part of the defendant in error it was 
objected, that no ſcire facias or warning had been given to the 
heir, who might be an infant, or have many things to plead; and : 
the recoveror was the only defendant who was but nominal, and * 
had no real intereſt. - Sed per cur.—There is no feaſon for a ſeire 5 
facias to the heir; the recoreror has the legal right, and muſt be 
taken by the court to have the real intereſt. Sheepſhanks & Ux. 
ve Lucas, Mich. 31 G. 2. Burr. 410. he 


(X. % How it hall be joined in Demurrer'or Re 5s 
joinder to the Error aſſigned. [ In nullo e 
Erratum. ] ee | 


WW HERE a matter of fact properly aſſignable is aſſigned for 
error, in nullo g erratum will be a confeſſion ; but where 
the matter alleged is not by law aſſignable, there in nullo of trratum - 
is a demurrer in law, it is inſiſting the party has no right to _ 
ſuch a matter for error, and therefore, that the defendant ought 
not to be drawn into an enquiry about the truth of it. Admitted 
in argument in Helbert v. Held, Hil. 12 G. 1. Str. 685, 83 


(L. a) Diminution. Alleged; how. Not contrary 2 . 
| do the Becord. _ | 

VWHEN an inferfor court has returned a record there can be | x 
no diminution alleged. Per Lee, C. J. in Sayer v. Curtis, — 
Esel. 10 G. 2. Rep. temp. Hardw, 367. 


— 


* 


e (M. a) Diminution. Certiorari. 


8 JT was objected for the plaintiff in error, that before the errors 

u aſſigned or diminution alleged, there goes a certiorari, by 
which all the ſeveral proceſſes of execution are brought up and 

made parcel of the record; whereas the only ground for awarding 

it can be to verify or falſify an aſſignment of errors, and therefore 

it ſhould not have iſſued before. Sed per cur. The court may 

take notice that the record is imperfect, and award the writ for 

_ - +. © their own ſatisfaction. Bellow v. Scott, Trin. 5 G. 1. Str. 440. 
S. P. Hen- 2. It was held per cur. that if there be a warrant of 


riques v. attorney of any term pendente lite it is enough to war- 
- the Dutch = . . "i £ 
Wes India rant the proceedings, and there is no neceſſity it ſhould 
Company, be of the term in the Placita. ' Noke v. Caldecot, Trin. 8 G. 1. 
Fe , 516. I 
5 Str. $07. f 75 'F N 1 1 3. ! TY ? 
It is ſufficient if a warrant of attorney be filed at any time per the ſvit, let ir be in which term it will 
' "The ſtat. H. 8. only requires a warrant of attorney to be filed in the cauſe ; and the tat, 4 Ann. requires i 
to be filed according to the courſe of the court; and that is to have it filed, at any time pending the 
- Lrauſe; and it is no matter when, ſo that it be in the ſame ſuit, Per Lee, C. J. in Dyke v. Sweeting, 
- Hil. 21 G. 2. x Will. x81, But otherwiſe it is as to the caſe of an original writ ;; for where the 
queſtion was, Whether an original writ, which appeared to be returnable in Hilary term, 19 G. 2. 


* 
A © AA D£2F_ £ cw 


" warranted final jJudgrnent of the ſame term, when it alſo appeared that there were proceedings in the 
. ſame cauſe in Trinity and Michaetmas terms before ? it was beld that it did not, b. 
S.P.in 3. The plaintiff in error took out a certiorari of a wrong term, 


Boum v. which did not verify his error, and then he moved for a ſecond 
= _ \ certiorari, which was denied, the court ſaying it may be granted to 
20.2.  athrm but not to reyerle a judgment. Merryſield v. Berry, Trin. 


.o. ynMEEoT< e „ .. 


een "20G. 1. F... | Ke ” 
S.C. Nipſon - 4. Upon a writ of error, the want of a warrant of attorney re 
„en, (for the plaintiff) had been aſſigned for error, and a certiorari 2 

: Reg. returned that no warrant of attorney was filed, and a motion was *. 4 
c. B. 197. made for leave to file a warrant, and granted upon the common ic 


rule to pay coſts if the plaintiff in error would not further pro- 
ceed. A ſecond certiorari was ſued out, and a return thereto | "6 
that warrants were filed. - Afterwards, upon motion, a rule was ( 

made to ſhew cauſe why the rule for filirlg the warrant of attorney 

ſhould not be ſet aſide; which, after great debate, was made ab- 
| _—_ Gibſon v. Quilter, Mich. 1 G. 2. Rep. caſ. Praft. png 
S. C. Lord 5. On error in C. B., the placita was of Mich. 13 G. 1. and le 
e the judgment of the ſame term; the writ of error was teſted af 
34 18th OZ. 1 G. 2., and the aſſighment of errors of Trinity term th 
a following. To verify the error as to the want of an original, til 
the plaintiff ſued out a certiorari, tefe 211k June, 1 G. 2.3 upon P 
which there was à return, that there was no original; and the + | 
defendant in error upon that-pleading in nullo'eft erratum, it was hat 
Fe 


. © objeCted, on his behalf, that the error was not verified, for King 
G. 1. died 11th June, and therefore, the ige of the certiorari 
being 21ſt June, 1 G. 2., makes it to be four months aq * the 1 
A , rl ging 4 ? 


* LOS 
| Error. | 
bringing of the, writ of error, and a year before the aſſignment of 
errors ; the conſequence of which is, that it cannot be taken as 
» verifying the errors, nor indeed to be the certiorari which the 
court awarded, for they awarded one after the error was aſſigned 
and this appears to be one taken out before. And the court was 
of the ſame opinion. "Bowers v. Mann, Mich. 2 G. 2. Str. 819. 
6. On error of a judgment by default, the plaintiff in error 
| ned the want of an original and warrants of attorney. And 
the defendant, without putting him to return certiorar?s, pleaded 
in nullo eft erratum. And, on argument, the plaintiff inſiſted that 
it wag a confeſſion of the errors; and it was agreed ſo to be. 
But upon application to the court, and affidavit that there were 
an original and warrants of attorney, the court awarded certio- 
rari t, it being in order to affirm a judgment. Berkley v. Howard, 
Trin. 5 G. 2. Str. go). 5 
7. In an action by bill, as of Trinity term 34 C. 3., againſt an 
attorney in B. R.; upon a bill of exceptions a writ of error was 
; brought, and the error aſſigned was, that there was no bill filed 
| in that term to warrant the declaration and judgment. A cer- 
| ' » tigrari iſſued, the return to which ſtated, that there was no bill! 
| filed in Trinity term, but that a bill was filed of that term in the -—- 
| vacation of the ſaid term, to wit, on ſuch a day. After argument 
it was held, that as the return ſhewed that there was a bill filed 
of the term preceding, it was not neceſſary to enquire into the 
| . . precife time when it was filed. The real queſtion being, Whe- 
ther there was a bill on the file of that term? if there was, the . 
court of error would not enquire how it came there (a). Parrott (=) An 


v. Spraggon and another, in Error, Hil. 36 G. 3. 2H. Blackft. 608. 2 
retutn to the certiorari that it did not tate whether ſuch. a bill as would warrant the declaration and 
judgment, and that the bill ought to have been ſer out verbatim; whereas it merely ſtated that a bill 
Ws filed. As to which it was faid, that if the certiorari had been to certify whether there was 


- 


. 108 i 0 — N l. would have been imperſect 5 but as the caſe 
N. a) What Pleas a Party or Privy, and what Pleas w $62. 
2 Tertenant (a) ſhall plead. Pleader. Cri 


(S. a. 2), pl. I, 


1. Te the ſcire facias quare excut. non upon a writ of error, the 80 a plea of 
| * plaintiff in error pleaded, that the damages recovered were g. 
' levied upon a Heri facias (a). Motion to ſet the plea aſide, which, Elass v. 

\- after great debate, was ordereq, on account of the apparent delay Martin, + 
that it would introduce; and it execution has been had, the plain- wa we = 
tiff may go on With his writ of error to obtain a reſtitution. 6% 
Parker v. Stanton, Hil. 12 G. 1. Str. 679. 55 

(a) If ice had been joined on this plea, and it had been found for the defendant in error, he might 
but could not non- pros the writ of error till after a rule to afgn errors, 


wr | 2. Erxor to reverſe a common recovery. V., one of the terte- By the efa- 
. © Hants, prays ꝙer of the /cire facjas and pleads yon-tenure;z 3 mean 
© 0 1 ' 5 f . « AN | 


oo” FF I Bw 5 = =” WW, 7 


d d 4.0 S 


% 
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76 5 SGrror. | 
tod of pro- B. and his wife are the tortenants, and prays 1 on the ſcire 
e facias; to this the plaintiffs in error demur, The court held, 
bea 6. fs, that the tertenant has nothing to do with the matter: all that he 
againſt the can do is what any amicus.curie may do, viz. produce a releaſe of 
mee errors; but he has nothing to do in intereſt. Therefore there 
ede ought to be a re/þond, ouſter in this caſe. Hall & Us. v. Woods 
Lrity, but cocky, Trin. 30 & 31 G. 2. Burr. 359 ; | | 

| 8 only plead a releaſe of errors to defend bis own poſſeſſion, or for the ſake of purchaſers, but 
be cannot. plead in abatement to the writ when he is nv party to the ſuit, Per Lord Mansfield, C.J. 
and Denniſon, J. Burr. 361, 362. AE - EARS; ? 15 


Wenger (P. a) What Thing ſhall be Error in Verdict, or in 
EIN Proceedings after the Jury returned and before 
Verdict. 13 | 3g of 2 


T was aſſigned for error of a judgment in an inferior court, | 


that the ſwearing of the jury was not well alleged, the entry, 

© hereof being ia theſe words, Whereupon the jurors aforeſaid, 
„ to the truth of the premiſes,” (without laying, t to {ſpeak the 
truth,) being elected, tried, and ſworn, ſay upon their oaths,” 


3 w by this it does not appear that the jury were elected, 


c. to give a verdict, and as the word (dicendum) is omitted it is 
nonſenſe. To this it was anſwered, that though in Latin tho 
words jurati ad veritatem are nonſenſe, yet the words-< being 
„ ſworn to the truth“ are well enough in Engliſh, But the 
whole court were clearly of opinion that the objeQion is fatal. 

It is abſolutely neceflary to ſet forth, that the jury were ſworn to 

| ak the truth, or in other words, to give a verdict in order to 

w that they were properly qualified. Here the jury may be 


ſworn no farther than not to ſay any thing againſt, or contrary to 


the truth. Toe v. Aulam, Eaft. 11 G. 2. Andr. 160. 


750 e6g. (Q. a) (M. c) What Things ſhall be Error in Verdicts. 
s e Sbep- I. EEROR of a judgment in debt upon a charter · party, where- 
2 by the defendant was to pay 50 guineas per month; and 
Andr. 1 86. the plaintiff ſtates that 6524. 105. was due for the whole, 152/. 
Vide Sayct, 105. whereof he had received, and the remainder was 500/., for 
op | which the action was brought. The jury find that 357“. 117. 
remained unpaid, but ſay nothing * to the reſt of the 500/.; and 


the judgment was reverſed, becauſe this is an imperfe& verdict, | 
ary not having anſwered- to all they were charged with: ac- 


the 
1 . to Co. Litt. 227. a. 1 Roll. Abr. 802. pl. 5, Cre. 
: Ac. ms 13. 3 Lev. 55 Hooper V. Shepherd, Eaft. 11 . 2. 
7. 1 2 * 2 50 
2. 3 upon a judgment in an action of treſpaſs vi i armir, 
| for aſſault and battery, charging ſpecial damages. 'Che defendant 
„„ Pleaded non cul. as to the vi et armis, and iſſue was joined there - 


upon; 


r ogoopnraegeSuae 


— 
*. 


S. Fiss: 


upon; and as to the ſpecial damages, he pleaded ſon aſſault demeſne. 

To which the plaintiff replied, de injurid ſud proprid abſque tal! 

cauſa, on which iſſue is likegyiſe joined. And upon the trial, che 

verdict finds the defendant generally guilty of the treſpaſs within 

written; and gives 850/. damages. It was objected, that this 

verdict was incomplete, and the court could not give judgment 

upon it; that it was no verdi& as to the material iſſue which 

affected the true queſtion between the parties, or the merits of the 

cauſe. - But the judgment was affirmed; for if a verdict can be 

concluded out of the finding to the point in iſſue, the court ſhall 

work and mould it into form according to the real juſtice of the 

caſe. Hawks v. Croften, Mich. 32 G. 2. Burr. 698. 
3. If the jury give more damages than thoſe laid in the declara- In eng 

tion, the plaintiff muſt relinquiſh the extra damages; for if he OI 

enters up the judgment for the whole which the jury give, it is ja fr 

error, and cannot be amended or helped in any manner. Sandi- 611 A | 

ford v. Bran, Hil. 13 G. 3. 1 H. Blackft. 643. n. (a). 2 Bac. © wp 

Abr. 4. (4th edit.) | 15 1 

defides ooits, though the damages laid in the declaration were but 6007. A writ of error being brought, 

it was moved for leave to enter a remittitur of the 11 /. The court allowed the amendment upon payment 

of the cofts of the writ of error. Pickwood v. Wright, Trin. 31 G 3+ 1 H. Blackſt. 643.—The 

reporter, in a note, ſays, that the defendant had pleaded the ſtature of limitations, and the time was ſo 

e e PE e ee TRY if the judgment had been reverſed on a writ - 


(A. b) (B. b) In Judgments. What Ac or Thing 9 - . 
ſhall de faid Error. „ 
I. 17 was objected in error here of a judgment in affirmance in 
: error in Ireland, that it appeared the former judgment was 
affirmed before the merits of the caſe had been confidered, for the 
record was quia videbitur inſtead of .videtur, ſo that becauſe it 
will appear at a time to come that the record is right, therefore 
do they before that time affirm the judgment. Sed per cur.— 
Videtur cur. is no judgment, and is implied in the ideo confederatum 
9, and ſo the judgment was affirmed. Belleu v. Scott, Trin. 
7 G. 1. 1 Str. 440. " 


there ought to be judgment for®the defendant as to the words of hn u out” 


opinion was the court. Smith v. Fuller, Mich. 2 G. a. Str. 786. ment, which 
was dene, and afterwards the court of error was-moved to amend the record thereyand the judgment was . 


then : ; . . 
3. The entry of judgment was ide conſ. without ef; and ĩt wa 
dens whe thet; 0 

| * 7 88 vlated, 


* 


viated, might paſs for the prgſent tenſe of the indicative mood 
of the verb confideratur. | Cowper v.  Ofborne, Trin. 4 G. 2: 
Str. 874. , e 1 
43᷑. Error to reverſe a common recdrery with double voucher, 
wherein V. was demandant, I. tenant, J. A. and A. his wife firſt 
(and jointly vouched) vouchees, who vouched the common 
vouchee. By the record it appeared, that the writ of _y ſur 
diſſeiſn in le poſt was returuable quinden. paſ. 13 G. 2. to which the 
tenant appeared in perſon, and vouched the ſaid J. A. and A. his 


wife, whereupon a writ of ſummons ad warrantizandum is award- 
ed, returnable in craftino aſcenſionit domini (16 May) ad quem diem 


ven. tam prad. le demandant in propria perſona ſua quam pred. le ten. 


per attarn. ſuum, et pred J. A. & A. ux. eius per H. attorn. ſuum ſi- 


militer ven., and enter into warranty, and vouch over the common 


vouchee, who appears and pleads quod pred. Hugo non difſeivivit 


mn «a xt BY BS. e 


prefat. W. c.; he then imparls and makes default, and there- 


upon judgment is given, and a common recovery had, and a writ 


olf ſeiſin awarded, and the ſheriff returns he has delivered ſeiſin. 
The error aſſigned is, that 4: the wife died before the giving of judg- 


ment in the ſaid recovery; and iſſue being joined, it is found that 
A. died the 1oth May, which is ſix days before the return of the 
writ of ſummons. After long argument the court were clearly of 
opinion, 1/, That the death of the vouchee before judgment was 


.  enror. (Vide poſt. pl. 5.) ad, That the judgment could not be 
made good by relation to the firſt day of the term. And 3d, That 
. ©... the death of the vouchee was a collateral matter, and not contrary 


to the record, and therefoge the plaintiff was not eſtopped to 
aſſign it for error. Wynne v. Wynne, Mich. 17 G. 2. 1 Will. 

35. 42. | { : | 1 
| 8 In error to reverſe a common recovery, the death of the 
tenant in tail, who was the vouchee before judgment, was aſſigned 
for error. As to which it was argued, that one B. L. has judg- 
ment to recover againſt one J. C., but the vouchee is no patty at 
all to the writ, therefore he had nothing to do with a judgment 
againſt another man, conſequently his death before judgment was 


no error, but only an irregularity. The recovery over in value 
... - againſt him was not the judgment upon which the writ of error 


was brought. But the court held, that the death of the vouchee 
before judgment was error. 'Sheepſbanks & U. v. Lucas, Mich. 
31 6. 2. Burr. 410. 3 

6. To a ſei. fa. by executors, ſuggeſting the death of the plain · 
tiff, who had recovered a debt of 1800). againſt the defendant, he 
pleaded pa , which was foiſhd againſt him, and that the exe 
cutors by the non-payment were damnified, and put to coſts to the 
amount of fixpence. Whereupon it was Judged, that the exe- 


cutors ſhould have execution againſt the defendant for the debt 


and damages aforeſaid ; and alſo that _ do recover againſt the 
defendant-their coſts and expences aforeſaid to 6d. by the jury 
aforeſaid; in form aforeſaid aſſeſſed, and alſo /. for their coſts 
and expences of increaſe, Q. To this judgment it was objected 
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in error, that the court below had given damages for the non- 


v. Bates, 6 Term Rep. B. R. 257 (n). 
15 uſury, Log ns that it was entered with a miſericordia A 


, Pullen v. 


Error, 79 


payment of the money, whereas damages cannot be given on a /c:. 
a. But it was anſwered and reſolved by the court, that though 


damages for the delay of execution could not be given in a ſc. ., 


yet hete the being damnified and put to coſts to the amount of 
fixpence is only meant as a foundation for the coſts de increments. , 
Damages may mean coſts. Knox, E/q; v. Coftello, Mich. 6 G. 3. 


Burr. 1789. 


7. To judgment in an action qui tam to recover penalties under It was ob- 
the err! act, (22 G. 3. c. 47+) it was objected upon error, that 2 


there ſhould have been judgment of miſericordia inſtead of capiatur, in en = 


but after two arguments the objection was over · ruled. Fenkinſon tem: on 

HY . 4 tute 

5 agaiaſt | 
, was 

umble v, Bland, in error. Eaſt. 35G, 3, 6 Term Rep. B. 

8. After ſuffering judgment by default, the defendant brought ide 16 & 


a writ of error, and aſſigned for error that the plaintiff (in error) 3 


is not in or by the judgment amerced, or declared, or adjudged to c. 8. 4 Ann. 


b 


be in mi/ericordia or mercy, but on the contrary the-defendant (in c. 16. f. 2. 


error) is adjudged to be in mercy. But it was held by the court, 


that clearly there could be no error aſſigned with reſpect to this. 
Nele, Trin. 34 G. 3. 2 H. Blackft, 312. 


(D. b) How Judgment ſhall be given upon the Re- 9Viner 580. 
verſal of the firſt Judgment. | 


1. XXV HERE che plaintiff below brings a writ of error, the court Pide Burr. 


| (of error) may not only reverſe what is wrong, but give 136. 
judgment for what is right. Where the defendant below brings 


A uit of error, the court (of error) will only reverſe ſuch wrong 


part of the judgment as he complains of. Per Lord Mansfield, 
C. J. in Cuming v. Sibly, Mich. 10 G. 3. Burr. 2490. | 
2. Upon a writ of error in the Houſe of Lords, this queſtion 


(int. al.) was put to the judges, Whether upon a writ of error if 


the Fer es of the court below be reverſed, the court of error 
mult give the ſame 8 as the court below was bound to 
have given? Which was anſwered in the affirmative. Rex v. 


Amery, Eoft. 33 G. 3. 1 Aff. 13. 5 


E. b) In what Caſes the whole Judgment ſhall be 2a. 


"reverſed, or only Fart. 


1. 1 a ſci. fa. againſt an executor, execution was awarded, and Error of the 
then the record went on with a confideratum eft etiam that the ard of ex- 
intiff ſhould have coſts, Upon a queſtion whether the court . .. 
uld reverſe the whole judgment or only quoad the _ it Was agaialt the 
8 898 N etermined | 


80 | | | : ; Er rer. 


* 


Tei. fo. mentions only coſts of ſuit ; but damages for delay of execution are given only on of error 


3 ut then it 
was contended that the judgment for damages is « diſtin judgment, and comes in with a confideratum 


Coſtello, Mich. 6 G. 3. Burr. 1789.—80 in the caſe of Kent v. Kent, (ante, letter (V), pl. 1.) that 


reverſed as to'the coſts; but the court reverſed the Judgment 75 toto, 
oft. 5 G. 2. 


2 . Str. 4. | 1 5 
N. Cum- + * an action gui tam upon the ſtatute 9 Ann. c. 14. f. 2. 
dhe ſum demanded was 31 go/l., being 787. 105. money won at 


10 G. 3. 1 


Burr. 2489. the defendant doth owe 9451. parcel, &c. in manner and form as 


e creaſed caſts. Upon error of the judgment it was objected, that a 
muſt reverſe common informer cannot have damages for the detention of the debt, 


part boly of the judgment which was wrong was reverſed, and the other, being 3 judgment, 


* 


the judg- here the coſts de incremento are connected with the damages; and 


ee N this is an entire judgment, and mult be either affirmed or reverſed 
© ee in toto. But the court were ſatisfied that theſe were diſtinct judg- 


on which ments, both parts beginning with the words, It is conſidered, &c., 
- ofthecounts and ordered that ſo much of the judgment as related to the recoy 


the damages 


were given. of the debt ſhould be affirmed, and ſo much as related to the da- 


Sent where mages and coſts ſhould be reverſed. Frederick, Bart. v. Lookup 


88 tam, Hil. 7 G. 3. Burr. 2018. 4 738 


- 


ſeverally on the ſeparate counts, per Buller, J. in Hancock v. Haywood, Mich. 30 G. 3. 3 Term Rep. 
B. R. 475. Vt Doug. 530. where Lord Mansfield ſays, he bad exceed} lamented that ever ſueh 


an inconvenient and ill- founded rule ſhould ha ve been eſtabliſhed as that where there are ſeveral counts and 


entite damages, and one count is bad and che others not, ſhall be fatal upon the fictitious reaſoning 
that rhe jury has aſſeſſed damages on all, although they in truth never thought of the different counts, 
but the verdict was ſo, taken from the. inadvertence of counſel in the burry of ni pris. And what 
wakes this rule appear more abſurd is, that it does not hold in the caſe of criminal proſecutions; for 
when there is a general verdict of guilty on an indictment conſiſting of ſeveral counts, if any one of 


it can by allowing verd'Qs in ſuch caſes to be amended by the judge's totes, which may 
before t. And vide Doug, 377. where Buller, J. ſaid there was this diſtinction, that 


be 


i there was only evidence at the trial upon ſuch of the counts ,as were good and eonſiſtent, a 

verdit might be altered from the notes of the judge, and entered only on thoſe counts z but if there 
was any evidence which applied to the other bad or inconſiſtent counts, there the peftes could not be 

| | . | amended, 


* 


n ent, But in civil caſes the rule is now ſettled, and the court has 
as far as 
done 


S rr 20e 
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| EE Error. | 81 
| ended, beetule It would te impoTiM for/the judge t6fay oh which of the evants the jury had found, 
Res: * or how they had apportioned them. a ſuch caſe the only remedy is by awarding a venire 
4. In an action of debt on three bonds, deſcribed in three- 
counts of the declaration, to each of which there were ſeveral A 
pleas which brought on ſeveral replications and demurrers, the 40 
court of Common Pleas gave judgment for the defendant on the 
pleadings on the firſt count, and for the plaintiffs in thoſe relating 
to the ſecond and third counts. The defendant brought a writ of 
error to reverſe the judgment on the ſecond and third counts, and 
the plaintiffs joined in error, praying that the judgment aforeſaid 
in form aforeſaid given might be in all things affirmed. It was 
made a queſtion, Whether the court of error could give ſuch a 
judgment upon the whole record as they would have given if the 
Cauſe had originated there; or whether they were confined to the 
. ſecond and third counts of the declaration, and the proceedings 
upon them? After argument, Lord Kenyon, C. J. expreſſed 
©  himſclf ſatisfied that they could not examine the whole record, be- 3 
cauſe there were two ſeparate and independent judgments given by 9 
the court of Common Pleas, on one of which no error was aſſigned. | 
Campbell v. French and another, in Error, Hil. 35 G. 3. 6 Term 
- Rep. B. R. 200. | | ; | 


(L. b) What Act will aid an Error. Appearance. gVinerg95. -- 


1 N error of a judgment on the ſtatute againſt uſury, (12 Ann. Nu: Topt- 
flat. 2. c. 16.) it was objected, that there was a diſcontinuance uf = * 

of the action from Hilary to Zafter term, no day being given to 1, U * 

the defendant in the latter term; and it is ſaid, that in ſtrictneſs 346. 

the ſame day and place are given to the defendant,” ſhould have 

deen ſtated on the record; to which it was anſwered and agreed, 

chat this was cured by the appearance of the party by ſtatute 

32 H. 8. c. 30. which extends to diſcontinuances, as well as miſ- * 

continuances, and to penal, as well as civil actions. Humble and 


another v. Bland, Eaſt. 35 G. 3. 6 Term Rep. B. R. 255. 


1 


ww 45 +4. O21 ee ee 


| (M. b) Pleading abateable. What Act will help an gViner 599 
| Error. | 8 r 


17 was aſſigned for error in the Houſe of Lords, that the plaintiff | 
A in error being a peer of the realm, ought to have been ſued : 
y original writ and not by bill; and this queſtion was put to the 
Jud es, via. Whether if the court of King's Bench has no juriſ- 
iction to hold plea in a perſonal action againſt a peer of the realm 
and lord of ate not being in the cuſtody of the marſhal nor 
un officer of that court, with the king's original writ, could it de- | ; 
rive ſuch juriſdiction from the acquieſcence of the. defendant, by 
pleading to iflue and proceeding to trial in an action commenced - 
Vor. IV. | 8 p 5 with 


EEE SIE RDYY 81 


— 


$=} Exror, 

EIS without the king's original writ In anſwer to which, it was the 
unanimous opinion of the judges, that after pleading in chief it 
was too late for the defendant to object to the juriſdiction of the 
court: The Earl of Lonſdale v. Litthedale, in Error, 134 G: 3- 
2 Blocks. 299. & vide ib. 267. 


were FI b) What 40 will help an Error where the Her | 


appears of Record. 


75 Tus plaintiff brought twenty-five actions on a policy of ur- 

ee A zule was obtained to conſolidate, by which it was 

ö int, al.) that the defendant ſhould not bring any writ of 

| _— he-plaintiff had a verdict. But the defendant being ap- 

priſed that there was error apparent in the record, brought a writ 

of error. The plaintiff moved for an attachment againſt the de- 

* fepdant's attorney, and that proceedings on the allowance of the 

writ of error mig it be ſtayed. The latter part of the application 

was granted, but the former was not, becauſe the attorney ſeemed 

to have been miſled by the advice of his counſel. Camden and 
ethers v. Edie, Trin. 28 G. 3 I qt 21. 


20Vinerr. (O. b) What Thing will help an Error. In IO] 
| Caſe a Verdict will help it. IIn Actions wherein 
Baron and Feme are Parties. 


| Lo where the 7. ACTION of aſvult and battery in the palace court. Upon 
. error brought, it appeared that the plaint was levied fix 
Arn after che or ſeven days before the day of the aſſault laid in the declaration. 


teſie of the. And per tot. cur. —-This being after verdict, is aided by the ſtatute - 


e. 18 Eliz., and the court intended there was no plaint at all. Sayer 
Ur. v. Curtis, Hil. to G. 2. cited 1 Vi. 181. 


terton . 
Platon, Eaſt. 9 G. 2. cited 1 Wilf. 18 1.— The r 
fideration he had permitted the defendant to enjoy ſuch a meſſuage long time, to wit, for three 
quarters of a year, engin 25th March, defendant, on the zoth of the ſame month, promiſed, &c. 
t. mer. After verdies for the plainüff, upon error brought, it appeared that the plaint was levied the 
zoth March, which was before the three quarters. of a year ended; and this was aſligned for error. 
Nd per cur.— The plaintiff below was not oblitge to prove the whole three quarters of a year's rent d 
e bud if they have not, F 
Judgment affirmed per tot. cur. Feathers v. Bryan, Hil. 21 C. 2. 3 Will. 180. 


2. The want of a bill -which is the common error aſſigned in 
B. R., and the want of an original, which is the common error 
aſſigned i in C. B., are both cured after verdict., Per Lord Manf 

| feld, 77 in Fir v. Bana, Eaft, 16 G. 3. en. 466. 

Cited Dong. verdicx will not mend the matter Cie Bo the gilt of the 

633. tion i is not laid in the declaration; but it will cure ambiguity. 

Per Lord Mansfiuld, C. a 1 Aa. 10 6.5. 
"I, rod | 
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Error. 


(r. b) What Thing will help an Error. Releaſe of 2e. 
Tor I that which Will make an Error. & | 


1. ERROR of a judgment in C. B. of Mich. 10 G. 2. in debt. 
And after aſſigning the want of an original, aud verifyin 
the · ſame, the defendant in error pleaded a releaſe of errors, Site 
13th November, 10 G. 2. with an averment, that there is no other 
judgment between the parties. The plaintiff in error craved oyer, 
and it appeared that the warrant of attorney and releaſe of errors 
were both in one inſtrument, dated 13th November, and therefore 
on demurrer it was inſiſted, that it could not be applied to the 
judgment in queſtion, for there was nothing for the releaſe to 
operate upon when it was given. But the court held the inſtru- 
ments to be conſiſtent if they took in the legal relation, as they 


| ought to do, in order to give every part of the deed its proper ope- 


ration, and then it would ſtand as a judgment, 23d Octaler, and a 

releaſe aſter. Landon v. Pickering, Mich 18 G. 2. Str. 1215. n 
2. P. (after the pliintiff at law had obtained judgment againſt 

him, and an award of execution upon the /ci. fa. to revive the 

judgment) obtained an injunction in the court of Chancery upon "3. 

the common terms of giving a releaſe of errors. P. brought a 

writ of error in the-Exchequer-chamber upon the ſci. fo. and the 

defendant in error pleaded the releaſe of errors given by the plain- 

tiff in. error, and moved the court of Chancery againſt P. for a2 


. contempt in diſobeying the order of the court for releaſe of errors. 


The queſtion was, Whether the releaſe of errors ſhould be con- 
fined to the original judgment, or whether it ſhould be extended 
to errors in the award of execution on the ci. u.? Lord Hard- 
wicke, C. was of opinion, that if it had been given immediately 


after judgment entered and before the ſci. fa. was taken out, the 


words in the common form of releaſe of errors relating to time 


paſt, as had done and ſuffered,” mult be confined to ſuch actions 


or judgment as were already accrued, and bringing a writ of error 
upon an award of execution on a ci. fa. to revive that judgment, 
would not be a breach of the order, and a contempt of the court. 


But in this caſe, as the, releaſe of errors was after the award of 


execution. on the ci. fa., there were words in the releaſe, as 
« warrant, proceſs, c.“ that would extend to make it a releaſe 


ef errors upon the award of execution, The Marquis of Powis's 
Caſe, Hil. 1745 3 Atk. 297? | | 
D. c) Error in Parliament (a), —— 
| | Se SEL „ (a) Fic 
Soperſedens, et (C. 2) 


FUE judgment of the court of B. R. upon a writ of error of a 
judgment in C. B. in quare impedit, reverſing the judgment of 
the latter court, was affirmed 1 a diviſion in parliament. 2 
| P53. 2 f | » y 


* 


\ 


Error. e 


) 
* 


day or two afterwards a motion was made to rehear the cauſe, it 


being alleged that the majority of the Lords preſent were * 


fror reverfing that 8 though by a ſurpriſe they did not 


vide the Houſe. But the fact not being clearly aſcertained, and 
alſo for the danger of ſuch a prece dent, the motion was withdrawn 


** St. John v. the Biſbep of Wincheſter and another, 


Hackſt. 930. 933. 
(F. e) What Things ſhall be Errors. 
1. ERROR of a judgment in C. B.; and it was aſſigned for 


error, that in the memorandum there is no cauſe of action 
mentioned, as de placito debito or the like, which is always men- 


. tioned in the books of entries, as 1 Brown. 26, 27. Robin}. 37. 


and others. To which it was anſwered and reſolved, that às the 


memorandum recites that a bill was exhibited, the tenor whereof 


by the plaintiff, the 


follows in theſe words, and then ſets out the bill, it is unneceſſary, 


to mention the cauſe of action in the memorandum, though if it be 
mentioned it is well enough. Gocſetree v. Reynolds, Mich. 11 G. 2. 


Andr. 23. | 

2. Several iſſues were taken on the return to a mandamus, and 
when the cauſe was brought on for trial, the defendant took a 
challenge to the array of the panel, namely, that the ſheriff by 


whom the return was made was concerned in intereſt in the event 


of the cauſe to this the plaintiff inſſanter demurred, and the judge 
of aſſize adjourned the matter propter difficultatem. Aſter argu- 
ment, the whole court ſeemed to be of opinion, that if the matter 
which was the ee of the, challenge could be aſſigned for error 
allenge was good in order to prevent circui- 
ty; bat as to this point they differed. Lee, C. J. inclined to 
think, that it could not be aſſigned for error by the plaintiff, though 
he admitted, that where one of the parties is judge, that may 
aſſigned for error. But he ſcemed more clear in thinking, that the 
defendant could not aſſign this matter for error, becauſe it was for 
his own benefit, and becauſe he might take advantage thereof, if 
by law he was entitled to it on the trial by challenge. And both 
he and Page, J. inclined in favour of the plaintiff. But Probyn 
and Chapple, Juſtices, thought that the plaintiff might aſſign this 
matter for error, becauſe if it be a good objection, the trial would 
be an undue one. Cur. adviſari. Kynaſton v. the Mayor, Cc. of 
Shrewſbury, Mich. 11 G. 2. Andr. 85. | 
3. The plaintiff declared in indebitatus aſſumpſt for 40 l, on a 
guant. mer. for other 40/., but laid his damages at only 200. 
Judgment by default. And on a writ of inquiry, the jury aſſeſſed 


the damages at 31. 1oz., coſts 205., to which 94. being added for 


colts de incremento, final judgment was ſigned for 41/. 10s. Error 
was brought, and it was ſpecially aſſigned for error, that the da- 


-mages found by the jury, and for which judgment was entered up, 
exceeded the damages laid in the declaration. And the court re- 
a IF 6 f 


— verſed 


4 
el 
A 
th 
H 


Error, 


verſed the judgment. Cheveley v. Morris, Trin. 19 G. 3. 
Black}. 1300. | | 2 


4. Treſpaſs for aſſault and battery and falſe impriſonment 


againſt three defendants, who ſuffered judgment by default. 


Plaintiff executed three writs of inquiry, and the jury gave 20/. 


whereas he was then C. J. of B. R., and Sir John Willes, C. J. of 


damages againſt one, 5 J. againſt each of the others. It was faid 
by Lord Kenyon, C. J. that if the plaintiff had entered up final 
judgment for the ſeveral damages on thoſe interloeutory judg- 
ments, it would have been erroneous. M:tchell v. Milbank and 
others, Hil. 35 G. 3. 6 Term Rep. B. R. 199. 


(G. c) Error in Proceſs, [In Fines,] .. 


I. A SSUMPSIT by bill againſt an attorney in C. B., and an 
imparlance to a day in Fafter term. Judgment for the 
plaintiff by default, and a writ of inquiry taken out, returnable 
craf. aſcenſ. Dom., which is the laſt general return in Zafter term. 
On error it was inſiſted, that bills in C. B. are of the ſame nature 


with bills in B. R., and that all proceſs iſſued in conſequence 


th-reof ought to be made returnable on a day certain. But the 
court were of opinion, that this was amendable by the ſlatute, being 
only a miſcontinuance of the proceſs. Crips v. Lander, Hil. 
6 G. 2. Kel. 102. | 
2. Error of a judgment in C. B., and it was aſſigned for error, S. C. Skipp 
that the writ of inquiry is teſted by Philip Lord Hardwicke, 30g. 
C. B., and beſides it was ſaid, that it was no warrant to the ſheriff, 
But the whole court were of opinion, that this was not a good 
cauſe of error, but was matter purely of irregularity, Hoke v. 


Skipp, Mich. 11 G. 2. Andr. 74. 


(I. e) What Things ſhall be Errors in Proceſs, or eee. 
Execution thereof. n 


A Writ of inquiry was made returnable on Sunday, and was exe- A writ of 
cuted on the Monday following; and this was aſũgned for py cry 4 yy 

error, and the judgment reverſed. Minor v. Wilſon, Hil. 5 G. 2. Sunday wa 

Kel. 59. n ' | mn _— 


f * 
they might take advantage of it on w:it of error, though not aſſigned for error. Lord Corawallis v. 
Hoyle, Mich. 6 G. 1. Fotteſc. 373, ® : | RY 


70 N * a N 5 N , : 
(I. c. 2) Faults and Variance in the Writ, Plaint, Ws 
| and Declaration, and Specialty. 
I; ERROR of a judgment againſt a peereſs; and it is objected, 
that the declaration runs, that the ducheſs attachiata fuit ad 


reſpondendum. Sed per cur,— Whether that be right or wrong is 
e 8 3 not 


=. Lens 85 
not material ; for if it be wrong, yet according to the modern re- KF) 
| | ſolutions you cannot reverſe a judgment by the recital of the writ, 0 
_— but muſt briug the very proceſs itſelf before the court. Ducheſs 
Be of Hamilton v. Incledon, Mich. 6 G. 1. Str. 225. 8 1 
2. In error from the palace court, the exception was, that the 
; pivot is dated before the cauſe of action laid in the declaration. 
ed per Probyn, J.—If this be an improper plaint to ſupport the 
| Action, it is no plaint in the action; and where there is no plaint, 
—_ - It is aided by the ſtatute 18 Eliz. + Sayer v. Curtis, Eaff. 10 G. 2. 
© RE Rep. temp. ardw. 367. i X 


Py 


ess (I. c. 5) In the Venire Facias, Habeas Corpora, Di. 
tringat, and Returns of Jurors. | | Ea 


2 1. ERROR of an indictment at ſeſſions for a miſdemeanor, 
4 3 whereof the defendant was convicted; and it was reverſed , 
| for three exceptions: /, Becauſe it was ideo veniat inde jurala, 
* | when it ſhould have been preceptum ęſt vicecomiti. ad, It was vene- 
. rum, the jury in the preter perfect, inſtead of veniunt in the preſent 
tenſe, 3d, Qui tam, c. was left out in the award of the ve- | 
nixe, which is an eſſential part. Rex v. George, Eaſt. 6 G. 1. 
1 7. 309 · % | 
| 2. Upon a writ of error brought upon the judgment of an infe-= 
1 rior court, it appeared, that by the ven. fe. 24 jurors were to be 
returned; and it was objected, that no more than 12 ought to be 
returned for the trial of a cauſe in an inferior court. But the court 
held, that this being oniy a miſaward of proceſs, is cured by the 
ſtatutes of jeofails, Harris v. Wakeman, Mich. 29 G. 2. 
Seyer, 254. 75 | | | 
3- A preſentment by two juſtices, of a highway being out of 
repair, was traverſed, and iſſue joined thereon, - and a wenire 
awarded on the record for 12 jurors to try the iſſue, And after- 
wards the record ſtates, * that the jurors, by the ſheriff aforeſaid 
„being called and impannelled for this purpoſe, come,” and 
find a verdict for the crown. Error being brought, it was ob- 
gected, that there are no jurors named in the record, nor is it ſo 
much as ſtated that they are 12 in number, which is abſolutely 
neceſſary to appear on the record. Of which opinion was the 
court, and the judgment was reverſed. The King v. The Inhabi= 
tant of St, Michael, Szuthampton, Trin. 10 G. 3. Blackſt. 718. 


| ; . | | 
eg. (I, c. 7) Variance between the Writ of Error and 

| I WON the Record, | 5 

SES JT was mored to quaſh a writ of error, which was inter J. M. = 
"4 . nuper de W. in com. M. gen., and the record is only nuper de 

W. gen., ſo the exceſs lies in the deſcription, and not in the N 


record, which difference has often been taken and allowed, par- 
, * | je ö ticularly 


| Error. 

ticularly in the caſe of Alſton v. Lucan, where the writ had the 
word junior, which was not in the record. Sed per cur. There 
is Middleſex in the margin, and ſo it is well enough. Ingold/by v, | 
Martin, Trin. 6 G. 1. Str. 316. ö | 4 


Fg 


(I. c. 12) Error in the Judgments in inferior Courts, 1oViner6; 


1. I caſes of writs of error brought in civil actions, the queſtion 
| whether the judges below are properly judges or not, can ®* 
never be determined, it is ſufficient if they be judges de foo. 
TS ns J. in Milward v. Thatcher, Mich. 28 G. 3. 2 Term 
H. R. 87. 6 ä 

1 If a Zi be criminally convicted in a court of record, 
and the recorder of ſuch court was not duly elected, the convic- 
tion would ſtill de good in law, he being the judge de facto. 1b. 


(K. e) What Thing ſhall be Error in the awarding Vir #s. 
| of Proceſs... _ 9 9 
1. A Writ of error was brought tam in redditione judicis againſt S. c. Rep. 

| the teſtator, quam in adjudicatione executionis againſt the fing, R 
executors: as to the award of execution the defendant in error . 
pleaded in nullo eft erratum. And that appeared to be in a ſci. fa. 
againſt two executors, one of whom pleaded ne ungues executor, 
and the other pleaded payment by the teſtator; upon which plea 
there was a judgment againſt him, but no verdict as to the other, 
and then follows the award of execution. The court were of 
opinion this was wrong, and reverſed the judgment. Street v. 
' Hophinſon and others, Mich. to G. 2. Str. 1055. 

2. It was objected in error that the award to the ſheriff was 
general, without ſaying of what county; to which it was an- 
| ſwered and reſolved, that the award to the ſheriff muſt be fuppoſed 
to be to the ſheriff of the county where the action is laid, and 
it is always general. Gogſetree v. Reynolds, Mich. 11 G. 2. 
Andr. 23. 5 0 | . : 


% 


- (0. ) What Judgment ſhall be given in this Writ, z 


r, Un error, if the defendant pleads a releaſe of errors, and 8. P. Dent 
it is found for him, the judgment cannot be guad judicium 7; M23%% 
affirmetur, becauſe the pleading of a releaſe is a confeſſion of the su. 68. 
errors; but the proper judgment is guad querens nil capiat per breve The entty ia 
die errore. Cunningham v. Houflon, Mich. 5 G. 1. Str. 127. — 300k 


2. Upon error from the C. B. into B. R. the court were divided, Thecourtof "| 


and, though moved 2 an alürmance, there could be K. Bi - 


+ quer-cham- 


RES ö n 
Journ the no rule. But the parties wiſhing to have the matter determined 
cauſe iato in the Houſe of Lords, the plaintiff in error conſented to have 
the Exche · 
der, faying, by the court to make a ſpecial rule, reciting the difference of opi- 
there could nion amongſt the judges, and the conſent of the plaintiff in error. 
techn Thornby v. Fleetwoed, Trin. 6 G. 1. Str. 38 3. 

: e, it being abſurd to aſk the opinions of the judges who had before given judgment in the cauſe. 


2 1 
Nor could they adjourn it into parliament 3 for it would be preſumption in them of their own accord 


to attempt it without the king's writ. Str. 383. | 
5 3. The plaintiff in error aſſigned errors in law and in fact, and 
on demurrer for duplicity the queſtion was, what judgment the 


court ſhould give; and, after conſideration, they ordered an 


Iich. 7 G. 1. Str. 439. | 
8. o. Rep. 4. A writ of error was brought in redditione judicii againſt the 
tewP. © | teſtator. As to which the defendant in error pleaded the ſtatute 
of limitations, (1o & 11 V. 3. c. 14.) and prayed that the 


2 gued affermetur, according to Leiv. 58. TFeffry v. bod, 


as the defendant in error had concluded with an improper prayer, 
the court could give the proper judgment, which was, that the 
plaintiffs ke barred of their writ of error. The court determined 
that they were not bound by the prayer, and pronounced the rule 


that the plaintiff in error ſhould be barred, * Street v. Robinſon, 


Mich. 10 G. 2. Str. 1055, 


* 


e ane 1 ERROR in C. B. Infancy aſſigned. Doubt del court and 
e feigned iflue. Found with the plaintiff in error, and 

y allign= .. . 4 

ed a ſi. fa, judgment reverſed upon return of the poſiea, upon motion, without 

ud duden. argument in the paper. Ogburn v. Barrington, Mich. 5 G. 1. 
1 aſei. fer Str. 126. | — Ty 

returned; the defendant did not appear and join in error; the plaintiff apptied to the court to know 

What to do, and was directed to put it jnto-the paper, without takipg out any rule to join in error. 


When it came on, the judgment was reverſed. Thatcher v. Stephenfon, Hil. 5 G. 1. Str. 144— 


ener for the defendant. Infancy in the defendant, and appearance by attorney, aſſigned for error 
y the plaintiff, who took out a /ci. fa. ad audiendum erreter, and after a ſci. feci returned, entered the 
default. And upon production of the tecord, the judgment was reverſed without making it a concilium, 
or putting it in the paper. Walmſley Chobe, Tria. 17 G. 2. Str. 1210. 


ek 2. A writ of error was quaſhed, being returnable before judg- 
P J ment. Vice V. Burton, Hil. 4 G. 2, Str. 891. g 

The plaintiff 3. The rule to aſſign errors was Tet aſide, becauſe given before 
g = MEN 5 oy on the ſcire facias 'quare executio non. Masſball v. Cope, 
with a rule Ic. 5 G. 2. Str. 917. b : ” 

to appear to the ſci. fa, and another rule to aflign errors on record, on the ſame day. The two rules 
are confiſtent, being both for the ſame purpoſe, Sambridge v. Houſley, Trin. 27 G. 3. 2 Term Rep. 
B. R. 17. ide po. pl. 15. \ | RY | | 

© + The defendant in error obtained a judgment in C. B. in Hil. term. The plaintiff in ęrror ſued out 
a writ of error, returnable the laſt return of Eaſter. The record having been certified in Eafter vaca- 
tion, the defendant, four days before Trinity t*rm, ſued out a 8 fo. quare executimnem non, tefted the 
lu. day of Eaſter term, returnable the firſt of Trinity. On day of Trinity the defendant in 


the judgment of the C. B. confirmed ; and the officer was directed 


judgment be affirmed. Upon which it was queſtioned, whether, 


ar qt "2g 


en 


. 


4 wwH9 


„ 28 


ane gov » vl onthe fa., and afterwards, on the ſame NR to 
aflign etrors on the record. The former of theſe rules expired on a Wedneſday, the latter on the 
Tueſday preceding. The plaintiff in error applied to the court to have the rule” to aflign errors diſ- * 
. charged. And, per Lord Kenyon, C. ]J.—Theſe rules are inconſiſtent. The plaintiff in error is called 
©, upon to aſſign errors before he is required to appear in this court z the latter rule ſhould precede the 
former. James v. Stoples in error, Trin. 35 G. 3. 6 Term Rep. B. R. 367. — 


4. It was ſhewn for cauſe why a writ of error, brought © on a 
| judgment by cognovit actiouem, contrary to the defendant's under. 
taking, ſhould not be nonproſſed, that the contract on which the 
action was brought was made during the defendant's infancy, and 
the judgment given and agreement not to bring error was during 
his N likewiſe, and that he intended to aſſign infancy for 
error. Upon which the court diſcharged the rule. _— * 
Bern, Eaft. 8 G. 2. Rep. temp. Hardw. 104. : 5 
5. Upon an affidavit that neither the plaintiff nor his aa Vide Leeds 
could be found, it was granted that the fixing up of a rule to aſſign 7: fen 
errors in the K. B. office ſhould be ſufficient notice. Thompſon © 7"? 
v. Baker,. Trin. 8 G. 2. Rep. temp. Hard. 130. | 
6. The plaintiff in error moved to ſet aſide a ſeire facias guare 
executio non, teſted the laſt day of Michaelmas term, and returnable 
the firſt day of Hilary, becauſe there is no tranſcript of the record 
below yet returned, and therefore there can be no ground for the 
ſuggeſtion of the writ. Lord Hardwicke—The practice is, that 
if the plaintiff in error be dilatory, the defendant muſt give a rule 
to tranſcribe; and then if he will not, the defendant-may nonpros 
the writ of error. The court inclined the ſcire faciar was not 
maintainable. Goodyight v. * Hil. 10 G. 2. Rep. temp. | 
Hard. 351. . 
17. Motion to ſet aſide a nonpros in error, becauſe the rule to 8. C. Barnes 
tranſcribe was ſerved on the plaintiff in error, and not on his at- 4 
torney, The court held the rule to be well ſerved, and refuſed + 
to ſet aſide the nonpros. Green v. Upton, Mich. 11 G. 2. Pra8. 
Reg. C. B. 198. 
8. Motion "a the defendant in error might have leave to 
tranſcribe the record (the plaintiff in error not having done it) 
in order to nonprat the writ of error, and to have the benefit of 
the recognizance entered into by the bail upon the writ of error. 
Sed per cur. 7 Lee, C. J.) t never was done. Anen. Mich. 
17 G. 2. 1 32 
9. Rule to ſhew cauſe why nonpros of a writ of error, for want 
of tranſcribing the record, ſhould not be ſet aſidè with coſts. Ob- 
jected, that no final judgment was entered, and therefore no tran- 
Re could be made. The r#npros ſet aide without coſts. It 
appeared that the clerk of the judgments, though paid his fee, 
had negleQed to enter the final judgment. Stone v. Kowlenſon, 
Mich. 19 G. 2. Barnes, 195. 
10, Demurrer by Attorney-General to a plea of defendant's, to. $.C. Parker 
an inquiſition upon an extent in the Exchequer, and judgment - 
rege. A writ of error was brought, returnable in the Exche- 


 quer * pending which the defendant dies, whereby = 


— 


ee absted. Lord Chancellor and two Chief Juſtices were of 
5 2 that the new. writ could not be properly to the Exchequer {F 
*.- >... - Chamber becauſe the record did not reſide with them, and the "Ws 


words of the writ are record, qued coram wobir refidet; for only a2 
_  _- tranſcript of the record is ſent into the Exchequer Chamber, and 
the record itſelf remains in the court of Exchequer. But the 
cout made a rule for a femittitur to be entered on the record, 
together with a ſuggeſtion of the death. Rex v. Cotter, Trin. 
4 & 25 G. 2, 2Pe/. 288. 298. . TT | 
$. P. Gros 11. It is not neceſſary that a writ of ſcire facias in error ſhould 
— - he, in the office before the return. Millar v. Yerrawey, Tria. 
— 5 6.3. Burr. 1723. — * . 
x n 12. was agreed by the court and counſel that a writ of error 
WE: could not be nonprofſed without a rule to aſſign errors. Leith v. 
Magferlun, Mich. 6 G. 3. Burr. 1772. .. „ 
1 13. The defendant in ejectment having brought a writ of error | 
| * mn parliament, the court of King's Bench obliged him to enter 
«into a rule not to commit waſte or deſtruction during the pen- 
3 2 of the writ of error. Wharod v. Smart, Mich. 6 G. 3. 
8 "3 . 1823. ö | X | i | Ro 
. The defendant in error became bankrupt, and his aſignees 
ſiued out a ſcire facias quare exerutionem non, reciting the recovery 
5 dello, and the writ of error. This was held to be ill as a ſeire * 
| / © » | facias quare executionem non, becauſe it appeared from the recital 
cdtmat a writ of error wag depending; 2d, as a ſcire facias to compel 
1 an aſſignment of errors, becauſe there had been a proceeding ſince 
8 tte judgment: the aſſiguees ſhould have gone on with the writ. of 
q error in the bankrupt's name till judgment. Therefore the /cire 
0 _ Facias oy. quaſhed. Kretchman v. Beyer, Mich. 27 G. 3. 1 Term 
_ = Rep. B. R. 463. l FF 2 ROY | | 
E | Vide ante, 15 A writ * error was brought in B. R., returnable the laſt 
„ #3 return of Eaſter term; and bail being perfected, a rule was given 
pay the defendant in error, figned by the -clerk of the errors, to 
certify the record in eight days, otherwiſe a. nonprut would be 
1 entered. This rule was ſeryed the 18th May, and the record 
as certified before the firſt day of Trinity term. The defendant, 


2 


* 


- © _ after the record was certified, and three days before Trinity tem, 
ſued out a ſcire faciat quare executionem- non, teſted the laſt day of 
Faſer term; and a warrant thereon was ſerved on mag e 
the firſt day of Trinity term. It was moved, to quaſh the feire 
Ffricscias on the ground that the record ſhould not have been cer- 
| t ttißed before the firſt day of Trinity term, till which time the ſcire - 
5 | facies ſhould not have been ſued out, Sed per Buller, J.— 
xrecord was brought into this court in the vacation, then it was a 
-  - tranſcript of the laſt term. It is not neceſſary that the officer 
| mould have eight days allowed him to tranſcribe the record; it is 
dais duty to tranſeribe it as ſoon as he can: and though eight days / 
. are mentioned, which he is not to e he can certify it 
_—_— in leſs time, he ſhould do it. Sambriage v. 0 » Trin. 27 G. * 
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| . e) rar. How far Cizucery will Nane aer 2. 
Error brought. <a | 
bf court will not order the filing of an original nunc v tun, 

to make good a judgment on error brought, without ſome en- 
cuſe for not filing it 2 though a ſlender excuſe may be ſuffi- 
cient; otherwiſe no perſon will file an original bill till error 
brought, and the revenue of the crown will be injured. 3 Wins: 
Rep. 314. Anon. Trin. 1734. 


ee Fe Fed ſee Abatement, Amendment, and 
efuils, Court, Falſe Fudgment (B), Five, Judgment, Non= 
ful, e, and pr one dog K ; 


() By Sufferance. What is Eſcape. - r 


TO prove a voluntary eſcape, the party eſcaping FIR 8. P. beld 
witneſs, becauſe it is a thing of ſecrecy, a private tranſaction * Lo 
beten dhe priſoner, and the gaoler. - Rex v. Worden of the Fus, wer e 
Bull. Ni. Pri. 67. e 
ur 


1 an eſcape of one arretted on meſne proceſs,) who Gid, the debt would not be diſcharged by a verdict 


and judgment in that cauſe ; but the witneſs would ſtill remain liable to an action at we hi of the plain 
tiff. W Cameron, Eaſt, 35 0.4. Peake's Ni. Pri. Ca. 124- | 


2 


| 2. To an action of debt againſt the ſheriſſs for an eſcape they Lord Hard- | 
| pleaded, that the page broke. the gaol and made his eſcape, and wicke fad, 


| the only 


8 3 was ſeen at — out of the 1 "avg that the plaintiff's = | 


ol an 40 and, it appears to . of © a ce one; * as he [An inform: 


be will. 3 1 15 
Hardw. 310. . 
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7. » agg ant the debated» con; ib Avant ————— i 


* e a of opinion that 
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* 
bebe not belng tho warden's deputy, therefore his permiſſion old not meke it » voluntary, but 


, 
* 


dcn ars , purification, which was delivered to the defendants, who ar- 
which, des- reſted F. on the iſt February, but on the 2d February ſuffered 


" fax, 
W 
, #4 
* 


> + Efeape,, | 


eoly « negligent eſcape in the warden; but they held that a permiſſion by the warden s deputy 
K. in the warden, So that even that doubt was cleared up on the evidence in the 
nci 


i caſe ; becauſe i s that the gaoler himſelf appointed the priſoner to be turnkey... There- 
C vec hy eee File Rep, — Hardw. bet, ay IS 
rub Giey 3. In debt, for an eſeape againſt, the ſheriff, the declaration 
». Gambier, tated, that the plaintiff ſued out a ca. /a. againſt F., returnable 
320. pl.)52. 


ever, De bim to eſcape and to go at large, the damages not 1 paid. 
_— Plea nil debet. It was proved that F., having been arreſted on 


- Gaguiſhable the 27th December and carried to a ſpunging houſe, was ſeen, on | 


_ fromthe the 2d February, at large, nobody being with him; that he re- 

e turned the fame day into «cuſtody, where be continued till the 
mer. Yide return of the writ, and was then, by habeas corpus, committed to 

— * the Fleet in execution. It was held by the court, that if a de- 


nee, 4. Debt againſt the chief bailiff of the liberty of Hallomſbire 
1 for an eſcape. The declaration ſtated a recovery by the plaintiff 


236. 
32 / k. 3. the ſheriff of York/bire, who made his mandate thereon to tbe 
S _ defendant, requiring him to arreſt J. V., ſo that the ſheriff 
might have his body at the return of the writ; that the defendant 


7 


laid, that true it was that he arreſted F. W., and for a ſhort ſpace 


r and for the ſaid bailiwick ; but he further ſaid, that as ſoon as 
55 conveniently might be, after ſuch taking and arceſtiag of the faid 


. _ ... the day in the ſaid writ mentioned, according to the exigency 


«© ff 


ch ds much an eſcape in the defendant as if he had carried the pri- 


fendant when taken in execution is ſeen at large for ever ſo ſhort 

a time, as well before, as after the return of the writ, it is an 

: _ eſcape in the ſheriff; but in arreſts upon 'meſne proceſs, it is 

->- ſufficient if the ſheriff brings in the body on the day of the return. 

| | Hawkins and another Aſſignees v. Plomer and another, Hil. 16 G. 3. 
Black. 1048. x | 


in B. R. againſt J. V., and that he ſued out a ca. a. directed to 


na arreſted J. V., and had him in cuſtody in the gaol of him the 
- defendant in and for the ſaid bailiwick, and afterwards ſuffered 
© him to eſcape, the plaintiff not being fatisfied. The defendant 


of time had him in guſtody in the gaol of him the defendant in 


. V, and before the return of the writ of ca. /a. in the ſaid 
laration mentioned, to wit, on, Sc., in order that the fait 
ſherilf might have the body of the ſaid 7. V before the king, at 


thereof, he the defendant did neceſſarily remove and carry away 
the body of the ſaid F. V., from and out of "the ſaid liberty of 
. Hallamſbire, to and into the common gaol or priſon of the ſheriff 
of Yorkſhire in the county of York, and the body of the ſaid 7. 

be the ſaid defendant did then- and there, forthe purpoſe afore- 

_ ſaid, deliver from and out of his hands and cuſtody into the 
hands and cuſtoily of the faid ſheriff of Yorkſhire, as he was by 
the faid mandate required; and thereupon the ſaid ſheriff did 
- | then and there receive into his cuſtody the body of the ſaid 7. . 
II The plaintiff demurred aud had judgment, this being held to be 
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abs. 


- ſonet, into any other county. Formerly there was ſome doubt 5 5 


whether the bailiff of a liberty, or the ſheriff ſhould be amerced, if 


tze ſheriff returned that he had commanded the bailiff of the 


liberty, who anſwered that he had taken the body and had not 
the body there. 2 H. 4. 16. Kitch. Ret. Brev. 568. Then : 
Kitchen proceeds to ſay, ſee 11 H. 4. fol. 41; that the bailiff hal! 
be amerced and not the ſheriff, , He cites allo 5 Ed. 4. 6. And 

47 Ed. 3.25. 14 Ed. 4. 1. and 36 H. 6.1. A diftringas bal. 


againſt the bailiff to have the body at the return of the writ, he 

. ought to have the cuſtody of the body in the mean time; for, if 
he were obliged to ſuffer the body to go out af his cuſtody in the 

mean time, it would be abſurd to call on him ſor a. return of the 
writ... When the bailiff has once arreſted a defendant, he and 
not the ſheriff is called on to bring in the body. Inſtead of deli- 
vering the priſoner into the cuſtody of the ſheriff, the defendant 
ſhould have kept him within his own bailiwick, and then he 
- ſhould have made his return to the ſheriff, which the ſheriff would 
have returned to the court. The defendant receives all the pro- 

fits ariſing from the execution of the writs within his privilege, 
and therefore. is liable to all the ' diſadvantages attending it, 

' Boothman v. The Earl of Surry, Trin. 27G. 3. 2 Term Rep. © 

B. R. LIE Ss | i | | 2 | 


(A. 3) What ſhall be faid an Eſcape in regard of ere: 


the Manner how the Defendant was taken, and 
the Legality of the taking. l 


INan action of debt againſt. the ſheriff for an eſcape, the de- 
I claration ſtated judgment in debt, an arreſt, and a ſubſequent 
_ eſcape; at the trial a queſtion aroſe, whether the arreſt was 
legal, it being by the ſon of the baiif, and not by the bailüf him- 
ſelf, who was at the diſtance of 30 rods, and not in fight. The 
jury found that the bailiff was guodammodo preſent at the 
time of the arreſt, and gave a verdict for the plaintiff. Upon 
« motion for a new trial, it was held by che court, that the 2 
officer muſt certainly be the authority to arreſt; but he need noet 
be. the hand that arreſts, nor in the preſence of the perſon arreſted, 
nor actually in fight, nor is any exact diſtance preſcribed ; but he 


75 ; muſt be ſo near as to be at hand, and acting in the arreſt.  Blatch 


v. Archer, Eoft. 14 G. 3. Coup. 3. 


(D) What Act or Thing will excuſe an Eſcape (a). 19Viner 35. 
. 2 | V 42 {a} Hul let. (F), pl. 3. 
9 -n action on the caſe againſt the chief bailiff of the hundred © , 

of Hallamfhire, for an eſcape, the defendant pleaded, that. di- p 
rers perſons unlawfully, riotouſly, and tumyltuouſly 2 , 


; 3. | 9 Y » 


: 


— 


. » froum was awarded to bring in the body. If the difringas goes 3 


* 


* - - 2 
: 1 * - . s » o ” F 
/ 
- 


4 8 ; Eſcape. Bots 7 wo « : 
» - - - together to the diſturbance of the public peace, and being ſo aſſem- 
1 bled, unlawfully and felonioufly, with force, (the ſaid force then 
= | and there being ſo great and violent that the defendant could not 
© -—-  yelilt the ſame,) without the licence and againſt the will of the 
defendant (and although the Ecfendant did as much as in his power 
lay to prevent the ſame) demoliſhed” the priſon in which the pri- 
ſonet / was in cuſtody, and reſcued him out of the ſajd cuſtody of 
the faid defendant, by reaſon whereof and without the licence, &c. 
ok the defendant he eſcaped and fled to places to the defendant 
unknown. Upon demurrer, the plaintiff had judgment, and the 
5 — court ſaid, that the current of authorities was againſt the defend - 
d8ũ0 200. 3. ant, and that the ſtatutes («) which were made immediately after 
„ the riots in 1780 to indemnify the marſhal, evinced the opinion 
nden of the legiſlature upon the ſubje d. They alſo hinted; that the 
eon riot act had ſubſtituted another remedy againſt the hundred (3), in 
mr lieu of that which it took away againſt the. rioters themſelves. 
e Eller v. the Duke of Norfolk, Trin. 32 G. 3. 4 Term Rep. B. R. 
2 L vg » ny 789. 1 2 8 N 5 8 ts A * 
"Bj eat in this caſe, becauſe the limited time for ſuing under it was paſſed ; and that got owing ts 
8 ches of the defendaut, who could not ſue till a judgment recovered againſt him, | ES 


Den) Taking upon freſh Suit, and what ſhall be (aid 
8 SJ 


mn te ese 1. 1 F he who is in execution eſcape, (though it be with the con- 
dener. I ſent of the ſheriff or gaoleg) yet the plaintiff may take him, 
oe 8 and that after a twelvemonth, without a /cz. fa, for he is in upon 
- debt was te- the firſt execution. Lenthal and Gardner, Hil. 26 & 27 Car. 2. 
covered And this, eren though he have brought an action againſt the 2 
2 gaoler or ſheriff, and recovered, if the ſum recovered were leſs 
de deſend- than the lebt, as where the judgment was for 2000 J. and the 
damages recovered were only 10001. Coliap and Brandby, Trin. 
Fee, 31 Car. 2. Bull. Ni. Pri. 6g. cites Theſ: Brev. 282. 
++ Plaintiff had taken x lefs ſum of the ſheriffi in ſatisfaftion of the ſeveral ſums of money, and judgment. 
. aforeſaid ; and on demurrer that plea was held to be bad. I ſuppoſe (ſays Mr. I. Buller), on the ftale 
- gourd that a leſs ſum ould not be a ſatisfaRtion of a greater. Yide Bull. Ni. Pri. 69, 


A. Toa count in a declaration in debt againſt the marſhal for 
- the negligent eſcape of R., who was in his cuſtody in execution, 
the defendant pleaded, firſt, that R. without the privity and con- 
| ſent of the defendant, and againſt his will, eſcaped, &c. and that 
- the. defendant freſhly and diligently purſued R. and re-took him, 
—* .. .. and had and detained him in execution for th damages, We. at 
- ,__- - © the ſuit of the plaintiff, and till detains him, &c. 2d, That R. 
_ +» .* eſcaped without the privity or conſent, and againſt the will of the 
deeſendant; and before: the defendant had any notice of the eſcape, 
do wit, on ſuch a day, R., into the defendant's cuſtody, without 
-- _- <* the knowledge of the defendant, returned; and continually after | 
och reur Lad been detained in execution, The fate 8 
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ue N. in order to re-take him, e. zd, That R. was not conti- 


2.7 ue, Bonafous v. Walker, Mich. 28 G. 3. 2 Term 


the priſoner to go at large, provided he bas him at the return of 
the writ; but in the latter, if the bailiff voluntarily permits the 


eſcape z upon which, in Michae/mas term following, an eſcape” '- 
warrant iflued againſt him; but, upon motion, the court ſuperſeded 


afecond eſcape, he cannot be taken up for the firſt eſcape, it being 


| on producing a day rule for that day; but the court uſed a ſu- 


than Te 
4 
. 


NN . N y 4 - 
- N * - 


32 93 
plied, Belt, that the defendant did not ſreſhly and diligently pur- 


nually after his return detained in the defendant's cuſtody in exe- 


' cution.. The caſe was, that R. had been taken in exccutiofl at the, — | | | 


plaintiff's ſuit, and regularly committed to the cultody of the 
marſhal: that R., who had the liberty of the rules of the priſon, _ 


das geg to be out of them on three ſeveral days, the laſt of 
whic 


was on the gd November, but on the defendant's hearing 


that R. had eſcaped beyond the rules, he was put in cloſe cuſtody 


on the 4th November before the action was brought. This was 

held to be a negligent eſcape, and the voluntary return of the 
iſoner Les To action brought equal to a freſh. purſuit. And 

it muſt be pleaded, for it cannot be given in evidence under the - 


. R. 126. 


| ) =; There is this difference between an arreſt on meſne proceſs' a 


in execution, viz. that on the former the plaintiff may permit 


iſoner to go at large, though only for a minute, he cannot re- take 
im; the reaſon is ſtrongly enforced by the ſtatute with regard to 


letting a priſoner out on giving bail; for it does not only give the 
., ſheriff the power of letting him to bail, but it compels him to do 


ſo on giving fufficient bail: and if no ſecurity be given, it is dove ”  ® 
at the riſk of the bailiff; and then if the priſoner do not volun- 

tarily return, the bailiff may re-take him before the return of the 

writ. Atkinſon v. Mattiſen and others, Mich. 28 G. 3. 2 Term 

Rep. B. R. 172. 0 P a 1 4 ' | | N 8 


(E. 2) In what Caſes the Perfon may be retaken — 8 
-/, without freſh Suit, Eſcape Warrant, ce. 


1. PHE plaintiff brought his aQion in Mich. 6 C. r. and the. 


defendaut put in bail. In Hilary term following iſſue was 


joined, and notice of trial given and countermanded, and the de- 


fendant was in the ſame term ſurrendered in diſcharge of his bail; 
be lay all Zafter and Trinity terms, and in the vacation made his _ 


the warrant, becauſe it would be hard that the defendant onJe © 
Jie in priſon till the plaintiff thòught fit to try the cauſe; and if he 


were taken upon the eſcape warrant, he would be entitled to be 
diſcharged by the rules of the conrt. - Webb v. Thompſon, Mich. . © 
, 7 G. 1. Ste. 401. N f { 


2. If a man eſcapes and returns again, and afterwards commits 
de it, 


purged by his return. Aon. EG. 7 G. 1. Str. 423. 
3. A priſoner taken on an eſcape warrant moved eier 


Fd 


3 


8 
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2 95 8 0 May. Eſcapes BR . NN 
=  _*. |  perfedeas, becauſe it appeared that he went out early in the mota - 


Ag, aud did not gn the petition till he was taken up. In 


HII 8G. 1. Ser. 50 e „ 
1 ' FideFen- 4. The defendant having been arreſted by the ſheriff of M. it 
1 e ep the ſuit of another plaintiff on 2 Saturday, was diſcharged the fame 
_. 3 day, the ſheriff not knowing that there was a detainer lodged 
- Barneo373- Againſt him at the ſoit of A., which being afterwards diſcovered, 
I. 8 the defendant was arreſted (at A. s ſuit) on the next day, Sunday; 
* upon which he obtained a rule to ſhew cauſe why he ſhould not be 
' . Giſcharged out of cuſtody, the arreſt being contrary to the ſtatute 

209 Car. 2. c. 7. / 6. which was made abſolute ; for the defendant 

was not in the ſheriff's cuſtody in this action before the ſecond 

©. - arreſt. If indeed a party wrongfully eſcape from the cuſtody of 

tze law, he may be re- taken at any time, and is not protected by 

the ſtatute 29 Car. 2. which forbids an original arreſt on Sundays ; 
dat here the defendant was not guilty of any contempt, he having 
RE been regularly diſcharged. Atkinſon v. Jameſon, Mich, 33 G. 3. 
W r . | Toh 


e ln what Caſes the Sheriff or other Officer ſhall 


de charged for an Eſcape. _ 


S 


9 


ä 
„ Pa on meſne proceſs, it was moved in arreſt of judg- 


ment, that the action would not lie, for the defendant is at the 


. 5 end ol his ſuit, and the king only has an intereſt for the forfeiture, 
„ _ .,. and the body is kept for the contempt. Sed per cur. —He ma 


never be taken again, and the confinement would have enforced 


| Dy 1 3 his appearing to the action to reverſe the outlawry, ſo the plain- 
1 tiff has ap intereſt, and a damage, and muſt have judgment. Coole 
4 io | 
3 9 f. v. Champueys, Eoft. 4 G. 2. Str. gol. 


FideKeyv. 2. In an action on the caſe againſt the warden of the Fleet for 
Briggs, the eſcape of V., the caſe was, that V. being indebted to the 


— 12 plaintiff in the ſum of 18“. 34. p06 his promiſſory note, and for 


IX. pl. 19. goods ſold, c. the plaintiff in Trinity term having made affidavit 

- - Intheca” of his cauſe of action, delivered a declaration againſt V. to the 
_ „ ' turnkeyof the Fleet priſon, V. being then a priſoner in the cuſtody 
_- \"Eyles, the of the warden at the ſuit. of another plaintiff; that afterwards, 


3 upon the. firſt Ofeber, the warden voluntarily permitted W. to 
28% 36. 
2 Bu, dedc ond in his declaration. That the plaigtiff knowing of ſuch eſcape, did 


Das io the notwithſtanding proceed to judgment, which he obtained for the 


. oy wore wh x, ſum of 30/. 165. for his damages and coſts, and then commenced 


ended te his action againſt the warden. That V. on the ſame day that he 


4 ace Los eſcaped, returned, and from that time continued a priſoner in the 

non againt Cuſtody of the warden. The court were of opinion, that when- 

dee warden ever à gaoler petmits a voluntary eſcape, from that moment he 
1 3 — commits a tort, and the plaintiff bas a right of action to recover 
ze ſuch damages as a jury ſhall pleaſe to givez the Fn ws yo- 


- = 
* 


/ 


an 2Qion for the elk of 8. C. who was taken 9 an | 


_ eſcape out of priſon, the plaintiff not being ſatisfied the damages 
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| has l o to proceed. as he'pleaſes, either aga .wjaig 


2 ſheriff making ſeveral objections, at length granted a wes to | 


another, Eoft. 32 G. 3. 2 


- ſaid priſon, by and 1 
his eſcape from and out of the ſame: ee 
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cannot afterwards re- take and detain him for 
tter 7: the Slintl may 70-10he him by an eſcape. yagrma 


ment and execution in this caſe, or 
was not at „„ at the plaintiff's ſuit, alth 


© bim yet he could a 


"ig 3 1 
rec rae but had a power and diſcretion to facies. Pies Walberg 
A 


3. Theplaintiffs having taken out a ca, f. againſt the defend- 


= ants, ſent it to P. their agent, who applied to the ſheriff for a war- 
. - rant on it, direQed to his own clerk, aſſigning 
making application to the under-ſheriff in the uſual mode, —_— 


latter was concerned as a for one of the defendants. 


R., P. 's clerk, One of the defendants was arreſted upon this 


' warrant, and eſcaped ; whereupon the plaintiffs obtained a rule 


the ſheriff to return the writ; but the court af: 


on motion, ſet aſide the rule 3 and Buller, J. ſaid, it had been re- 


peatedly held, that if 2 f bailiff be appointed on the nomĩ- 


nation of the plaintiff, the latter muſt take the conſequences of 
tze acts of the former: the court has conſidered them as the acta 


of the plaintiff himſelf, and has refuſed to call on the ſheriff to 


return the writ in ſuch caſes. De Morands and others v. Dunkin | 
and others, Mich. 31 G. 3. 4 Term Rep. | 


B. R. 119. 

4. In an aQion on the caſe againſt the ſheriffs of Landon for an 
eſcape of one arreſted by them on meſne proceſs, the plaintiff was 
nonſuited, becauſe he could not prove any deot againſt the priſoner 
who had eſcaped. It was afterwards moved to ſet aſide the non- - 
ſuit, but the court refuſed to do ſo. 1 1 1 v. Macauley and 

611. 

5. To an action debt warden of the Fleet for the 
eſcape of apriſoner in his y web execution, he pleaded that the 

granted the. office of warden of the Fleet to the defendant by 


letters patent that the priſon ought to be repaired by and at the 
_ expence of his majeſty, and not 


and at the expence of the de- 

fendant; chat he took all due = 4 poſſible care in his oye, 

prevent the eſcape; that notwithſtanding ſuch care, the 

without the conſeng privity, or know of the defendant or his 

ſervants, Ac. did contrive, conſpire, con te, and z toge= 

ther with two other perſons (namin them) unlawfully to break the 
of the ſaid priſoner, and to effect 


throw over e ee e certain_external wall of the 
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=. - - time continged there. That the ſaid priſoner and the faid two 
_ "other ſons were aliens, born out of the legianee of our lord the 
EE -- 5 king, tp wit, in Frunce, and ſubjects of that Rs and that, 


: S 28 \ for on two grounds; iſt, That an action of debt would not lie 
for negligent eſcape; ad, That the matters difcloſed in the 
plea, which were proved, ſhewed that there was in fact no negli- 


, 5 4 73 | gence on the part of the deſeydant. But, - after argument and a 


3 cu. adv., it was held by the court, that the action of debt might 
_ be maintained; and the Tear Book, 33 H. G. c. 1. pli3s Phw. 35. 
2 „. 382. 1 33 were cited. And as to the ad point, 
1 that nothing but the act of God or the king's enemies will be an 
. Ges 421 r. Fyles, Trin. * 3. 2 H. Blackf. 16. 

=. | "TS 6. The claration ftated, on the 11th Jeruary W. M. 

= s indebted to the plaintiff in-99/., for the recovery whereof | 
iq the plaintiff, on the ſame day, ſued out of B. R. a ſpecial capiar 


ö 3 directed to the ſheriff, returnable in eight days of 
St. Hilary, by virtue of which the defendants arreſted V. AH. on 
_ — mindful of their duty, c. afterwards, and after the time àp - 
ECT es the _— EE to wit, on the iſt March, 
-7* -/ voluntarily permitted bim to eſcape; and that they. afterwards, 
Wh to wit, on the 25th da of April, falſely Þ+ x 9-77, the writ, 
flaſely kept ebe eee, a” writ of habeas cum 
ea, directed to. thend, by virtue Whercoſ, n the 21ſt April, 
5 ' _ _ they conduſtei . A. beſore 2 judge of N. R. who committed 
um to the cuſtody of the marſhalg hy reaſon whereof the 
_ | }, > , tiff had been delayed and pres ſrom recovering his. da- 


3 . There wis another count fimilar-to' the former, with this 
all tn made 


c . een EO 


2 EE Sense „ 


rence, that it fiated the arreſt to have been by virtue 
| awother writ, ſued out on the '20th Jag, called 
— * 28 | 2 A . 5 2 | | . 


7 .- * 2 


8 5 25 3 * , i „ 
N tees * . 1 d | 5 
| ; Eftaps, - | 99 
Pede ap „  reſlondoiues; cas in eight of the. 0 
- purification. It e that . M., * e 
cuſtody of the ſneriſſꝰs officer at the ſuit of another creditor, the | 
2 $ writ was ſerved on him on the 11th Zanuary, ferurnable 
oth; that to ent his being ſent to 1 another writ, as 
bo 1 in the Lend count, was, with the plaintiff's conſent, | 
3 the zͤth, returnable 12 5 a writ 
corpus cum cauſa, teſted the 28t preceding, * $44 
returnable” immediately before a judge of B. R., was iſſued and 
delivered to the ſheriff ſome little time previous to the 20th 
muy, for removing V. M. into the cuſtody of the marſhal, Sie - 
| Doin ſed be wa not brought up nor committed till the Zit 
being the da before the efſoigh day of | Zaffer term, after 7 
Pr the Aaietit d à declaration againſt him. That from N 
the time of the firſt arreſt till the commitment V. M. remained 25 5 
in the caſtody of the ſheriff's officer. There was a verdict for. the „ 
plaintiff; but the j jury found that he had not been delayed or pre- 
Judiced in his ſuit; and the queſtion was reſerved, Whe 
under theſe circumſtances, the plaintiff was entitled to recover 2 
e 4 L. E 5 
nonſuit, , C was nion that the e * 
the writ was performed; ſo far has he debtor was forth g 
when the plaintiff called upon him to anſwer his demand. Buller, 8 | ) 0 
Wb that this action on the caſe is founded on the damages 
fuſtained by the creditor ; if damage be ſuſtained he las no 
_ cauſe of action. That the time within which a ſheriff muſt 
a priſoner. to g2ol, is at the return of the writ, afterwards he 
8 oo zt bis 3 in cafe the creditor is delayed; but in this caſe . 
ſely found that he was not delayed or preju- 
2 3 eee 5 
\aRion. The rule to enter a nonſuit was made abſolute. 29 2 
v. D n 2˙ 
5 Term Rep. B. R. 7. 
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officer. i in the 8 his dfficez- but 8 court + % 16-26 ue 
grant it, there beigg no- precedent. for purpoſe: „„ 
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ation. Gaoler g Shrew/bury's caſe, Mich. 9 G. 1. Str. 53 ! 
W N. N re "36>. 
cape is negli as where it is voluntary 
Mullins, Trin, mY 2 873. "+ 

Upon a motion for F 
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Dire 2 aung, 100. and Alford v. Tatnel, 1 Mad. 170. Hawkins and 
© _ gaoler for anotber, Aſſignees, Ge. v. Plomer, Hil. 16 G. 3-,Blackſt. 1048. 


an eſcape in 
5 which caſe the creditor might recover damages for the officer's miſconduR, but ſtill he bad ai 
recover the debt again the | ofjgiqal debror. . But the ſtatute gave an section of debt agsiott the. 


1 


bot if de adopt the latter; he mut techver the whole ſua (a). e ee, Walker, 
Mich. 28 G. 3. 2 Term Rep. B. R. 22g. . Hide ante, letter (F), pl- 4. 


1 


an ae for PIPER 60 coſts; to go at A 
» F e ſhew cauſe. eme, Et per cur. Sake 
' , remedy by an action for the eſcape is ſufficient i 2 this caſe. Rex 
8 v. Williams, Trim 28 G. 2. Sayer, 145. 
Tb. See- 4. Upon an action of debt brought againſt a ſheriff for-the 


Adden between pn of a priſoner taken in execution, it was iuſiſted on the 


Eper; lp -part _ the defendant, that the jury were not bound to ſind the 
the caſe is whole debt; that debt or caſe will lie, but that caſe would: never 
this; ac „be brought if the whole muſt be recovered in an action of debt. 
kun un aden To which it was anſwered by the court, chat in an action of debt, 
on the.caſe which goes for a ſpecific thing, the Whole muſt be recovered or 


l nothing. So ate the precedenis in Raff. 171. 1 Sound: 25 


againſt the 


«7ight to 


or geoler to recover at, once the ſum for which the priſoner was charged in execution. Nom they Ae 
affirmative ſtatutes, &d not take way the common law remedy, fo that the creditor bas his elect 


(a) That which the creditcr would bave recovered againft the priſoner ; mately; — 


| — n «4H Wetm, a, (15 Ea 1, 6-24. JR 2, c. 16. 


5. An ation was Cats in the Exchequer againſt the therif 
- he the eſcape of 2 perſon who had been in his cuſtody, at the 


ſuit of the plaintiff, on meſne proc èſs; the ſheriff moved that the 


proceedings might be ſtayed, on payment of the ſum ſworn to and 
2 but NG ns refuſed, for the court were clearly of opinion. 
cat the plaintiff was entitled to proceed againſt the ſheriff for the 
. _ whole ſum, due to him from riginal defendant. 
5 e e In, e e e 
& ee 8 Path 1 . 
ein. 19. NAlons; be ut Wars a4 
8 ere, let. 4. E ny . * | PF 

+ a man eſcape. i in Efe, and be ſeen at large | in 


the plaintiff may lay his action in Heriforg/bire. 
TONS FOO DW. Ni. Bs. 1 5 


SS 


(a) N be 6 ke pt (a). „ e 
Nee Kr. 678. Rules K. rv? 30 0. 3. 3Term Rep, B. R: . 


8. P. Fowles 1. ATE R ſentence paſſed on a defendant, Who had been found 
z v. Sir Joha 


guilty of a conſpiracy, he moved {on affidavit of his 
. ? ;ndifpoled) that he might be admitted to the benefit of the rules. 


210.2. Fed per cur We never do it for one in execution, which differs 
. 11. from the caſe of perſons committed for high treaſon, who have 


EY 3 on account. of illneſs. N and anether, | 
4, - = Ba b 


nm 5G. 1 8. tr. 115 r b. 6.2. 
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LN SE VE. Ea, Eleape. ' For | 
2. The court was moved to deprive one in cuſtody on an ex Þ ;* 

 communicato capiendo of the benefit of the rules; but on confider<. 4 
ation and ſearch for precedents they refuſed to do it. Rex v. Bucl- 
| land, Hil; 7 G. 1. Str. 413. Wig © gt 413k 
| 28 . One committed for 4 contempt” moved to have the benefit 
3 | of the rules, but it was denied. Caſe of Landon v. Fones, Micb. 
| 26. 2. Str. 817. POS. / t ö 5 METS xy + 
| % 4. So where the defendant was in execution for a forgery, and 
"Nr wis to lie a year-according to the ſtatute. Hayes's caſe, Trin. 

26G. 2. Fi Landon v. Jones, Str. 817. \ $02... | : 


—— _ —— 
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4 | OE, 1. 5 k i i; ns v 
WB I. ) What Remedy the 1 doe 207, 
1. MTN to diſcharge defendant out of cuſtody. of the 

Fo ED marſhal, the plaintiff having ſent an order for. his diſ- | 
: charge. Upon a rule to ſhew cauſe the marſhal inſiſted that the 9 
; | defendant had broke the priſon and let out himſelf and another, 
, priſoner, who was in execution for 500/: ; and that though the 3 
_ plaintiff's diſcharge came whilſt he was out of priſon, yet he had 
fince re-taken him for his fees, and had charged him in cuſtody; 
with a declaration for the eſcape of the other. | But there being 
no caſe to warrant the gaoler's re-taking for fees, and the plain= _ 
tiff in the ackion being ſatisfied, the court held the re - taking to be Y 
illegal, and conſequently the delivery of the declaration to him | 
was void, and the marſhal ought to diſcharge him. Milling v. 
. Gaad, Trin. £ . 2. Str. 90s. , ARS Lit 42S - 
2. If a ſheriff voluntarily permits a-priſoner to eſcape, and be 
in conſequence is obliged to pay the debt, he may maintain an 
' aQtion+for money paid, Lid out, and expended, againſt the pri- 
ſoner; for he is diſcharged as againſt the plaintiff in the action. 
Morris. v. Berkeley, Worceſter Lent aſſinet, 1765, coram Yates,- 
who ſaid that the ſame point had been ſo ruled by himſelf and 
. | Gould, J. on the Weſtern Circuit. . Eſpin. Ni. Pri. 612, 2. 
3. E. being a priſoner in the cuſtody of the warden of the 
Fleet, on meſue proceſs, at the ſuit of H., a written authority 
_ came from H. to the warden to diſcharge him out of his cuſtody; 
but the warden's deputy having doubts as to the authenticity of 
the diſcharge, applied to H. to know if it were hi hand- writing ; 
| H. confeſſed it to be his writing, but ſaid. be had been impoſed 
2 upon by F., and countermanded the authority. Notwithſtagding 
- Whigh the warden, at the inſtance of F., ſuffered him to go at . == 
large: afterwards H. brought in action againſt the warden for * 
an eſcape, and regovered 3001. Upon which the warden N 3 
an ation as for money paid, laid out, and expended, againſt F., 
do recover back the money he was ſo obliged to pay. But Lord 
Kenyon, C. J. was of opinion that the warden had been guilty .of - 
2 breach of his duty in permitting, F. to eſcape, and;therefore 
| | or 6 not to be permitted. to. come as'a plaintiff into a court ß ö 
, » 40 Ice; whereupon he was nonſuited. A new trial was after - n 
re - vob” ; 2 Wy." +, ©." wards + ; 
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3 of it, but the return of it is ſuſſicient, and the cu. ſa. need 
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= () Wit dad Oc,” How... 3 
1 ; "HE 2 need neither n 


not be ſet forth in e declaration... But if itbe-ſet.forth with 
Teilicet, it iſſued on ſuch a day, it may be doubtful} whether 
15 ought not to prove the ca. ſa. with-the true teſte ; otherwiſe | 


-be ſo ſor him,  Taldar v. Sufthn, Paſe. 2 Ann, 
hall. een v. Gibbs, Executer, ms HC; * 


an Gion of eſcape againſt the marſhal it was alleged 


- Bull. N. 
2. In 
that the priſoner was ſurrendered to him at the Chief Juſtice's 
chambers, in the pariſh of St. Bride's, whereas it appeared upon 
the evidence to be in the parich of Sr. Dunflon's. But Forteſcue 


A Roymend, Juſtices, held it well enough, - this being debt, and 
the only thing material, and that it differed from 
caſe of treſpaſs where every part of _ declaration is deſcrip - 


tire. Oates v. Machen, Tria. 10 G. 1. Ser 


895. 
a ien of eſcape againſt the warden of the Fer, we 
— ſet out that V., being indebted to the plaintiff in 


2000, for goods ſold and delivered, he ſued out a /atitat againſt him 


— 


by virtue whereof he was arreſted and committed to the marſhal, 


b from whetice he was remoyed by habeas corpus before-a judge of 


C. B., who committed him to t Fleet, charged with t plain- 


tiff's /atifat, and the plaintiff ſued him to judgment, and then 


_ " the defendant permitted him to efcape. The plaintiff had judg- 
ment. And upon ertor the defendant objeted to the declaration, 


that the priſoner, being in cuſtody in B. R., could not be taken 


- - from thenee without ſome proceſs in C. B., which ought to be 
feet obt, and without which the judge had no power to commit. 
. - But the court ſtrongly inclined the declaration was well enough, 
but ordered an plterive; however, Strange declined to argue it 

+ again for the warden, and the plajntiff had fodgment- | 


v. Wright, Tris. 6 G. 2. Str. 951. 
2 In an ation of debt for an eſcape, the decktation Rated the 
| rg to have been charged in execution, in cuſtody of the late 
ifs, who, at going out of thejr office on the 29th September, 
delivered — iſoner over to the defendants, who permitted him 


0 defendants pleaded nil debent. at was inſiſted by 


the d 7s counſe] that this plea had put the plaintiff to proof 

F particular day of 

— pay hepa b turned over, aud not under a — ee 
proved. That the time when the old ſhefiffe 


2 r office and turn over their priſoners, is the 28th Sep | 
„ A ä 
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the ſheriff the warrant is ſufficient evidence, though u 
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ul, C. J. over · ruled the objeion, becauſe the new ſheriſi ure 
not ſworn till the a9th, and he thought they did not enter into 


their office till that time. ligen v « Colter and another, Trin. 


e Hard 370, e 
. In an en againſt the marſhal for tn elcape it was laid, 17 was likes 


that the priſoner, being 2 before Sir William Chappel, one of 
the juſtices of our lord-the-kin 1 at his chambers in Sereants Inn, iht 
was there committed to the cu 

the plaintiff, as by the ſaid commitment may more at large appear. 
The defendant demurred, and -ſhewed for cauſe, that it did not 34 


appear the commitment was of record: and on argument the — 
court held it ill; for he ismot, in point of law, in the marſhal's t he 
cuſtorly till the commitment is entered on . * — 2 only 


* 7 18 C. 2. Str. 1226. 

Kaden en de e againſt- the baili® of the borough ok 

Southwark, for an eſcape upon meſne.proceſs ; the declaration ſel, 

out the levying of the plaint, and proceedings in the borough court - 

until the arreſt; and that the . AJ. R., in that aQtion © 
u 


being in the now defendant's cuſtody, he ſuffered her to eleape, + 
to Ns plaintiff's damage. The plaintiff having obtained a verdict; 


it was moved, in arreſt of judgment, that the declaration t I 


becauſe it appears that the Maine in the court below was 
- + againſt two r J. I. and A. R., but only one was pro- 
_  ceeded àgainſt; ſo that the plaintiff, by proceſs againſt one only, 
could not have had. the effect of his fuit below: to this it was: 
anſwered, and reſolved, per cur. That even · ſuppoſing the Lone 
to be erroyevus, yet the e 
in a collateral action as this is; and he may juſtiſy 
under the proceſs; and be ſhall not be ſuffered to ſay — 
action that the plaintiff equld not have had the effect Ang lu 
below. Bull v. Steward, Mich. 23 958. 1 Wil. 255. 
7. Another  objeQtion was taken to the declaration in the cale,. 
| 90 6), that it did NN in what manner A. R. enge 


9 K E 
jeQ- 
| objected, that there was Na na jw . ſa. being delivered to — 


2 judgment, an arreſt, and ſubſequent eſcape. At the trial it was 
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. was Tufficient, it an acknowledgment of it under che 

nes. eee r- Blatch v. Archer, Eaft. 14 G. 3. Cœup. 63. 
* the officer's nante wen lngarſed on the writ, which wae ſufficient, very flight evidence anly 


plain6i wo prope the exiſtence of it. - Fids Comp. ée 


Fide Ste 0 Vater s eons for e e the plaintiF is at 


Ralph Bo-/| negligent eſcape in evidence. Bonafour v. Walker, 
op Mich. 85 5 Rip. Þ,R. 146. n rnd 
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JEW — "By ce Sherf, Gaol LY 
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es ame, for be admits an arreſt” by his plea. Bal. Ni 


— £ 3 et 1 0. che adtiaration fer! fetth, 


1K, - "writ was and execution awarded, which judgment is ſtil 
| . he niorrs Re Prom Merion 
IA bY operation of! 
1 : Jaw reſulting 


The defendants in their plea confe 


- thebaiis delivered to 
«wrong, chamber z upon Which they made a warrant to their bailiff, com- 
| ente wanding him to carry her and bring her ſafe back agaid; by virtue 


WS or hn OE. if he meets the againſt whom he has 
BH bis as. «ſuch proceſs by accident, kind is told it is the defendant, he is 
. A. bound de srreſt him and then, becauſe it is Bot ſuppoſed that 
netze be has always the poſe along with him, he is excuſed againſt a 


Pr pur bs he ; out of priſon, and it was his duty; and fo he was ditected 
acti e vit to provide for the ſyve and ſaſe conduct of the 

ere he did not take that caution, wherebg the plaintiff, who 
had an intereſt; a ſort of property, in the body 
ay ſuſtained 4 damage. damage happened. by by the negle& of 
Re e the ſheriff, and therefo he muſt 
Gow th „ Ward, nails Le? 1. Str. 429. 

wide ele, Stx . . However, as to the firſt of theſe jt-was (aid bh 


= Ze ſurprizez be bad notiee that on ſuch a day he- was to bring the 


= ” - 
805 
- 


3 
: 


% 
—- 


* 


ee of been Idee Upon e 


F. Bom was 8 warrant 5/ for it deing :ip the evitody of the officer, it would be | 
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War M. 2 G. 1. in C. E. 25 the plaintiff recovered judgment againſt 
to the Der for 232 l., which coming into K. B. . of e de | 


ren force." That 12th June, 2 G. 1. the ſaid M. O. ſurrendered 


rs l rhe corpus to Newgate una cum die et cauſa, &c. Where 
Lit intended 4 to charge her in execution; but the defend- 


that ants, Heri of Af:ddleſex, voluntarily permitted her to eſcape. 
% ; e Weg 

euſtody prout, &c., but ſay the 20th June 2 habeas corpus was 
tequiring them to bring her to the C. J. s 


ö a Py + ka -©c_a<- | 


1 of which he took her out of Nemgate, and in carrying her along 5 
=; Saif, for the was teſeued. The plaintiff demurred ; and, after two argu- 
"ade Wente, the dourt gave judgment pro quer. In the caſe of meine 


de | "reſcue: But in the preſent caſe there was no ſuch danger of 5 


body of the priſoner, 
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| ' made by a ſberiff, chat the perſom arreſted was reſcued out of the cuſtody of the bailiff, has been | 


Ms : VV OI 
| | * K. 153. 6. „ 


3. 'Debe againſt the warden of the Tha, for — Js, | 
charged in erregen. Plea; that after the com t in ene 
eution, J. I., againſt the will, and without the knowledge of 
the deſendant, eſeaped ; and before exhibiting the bill, and 

|, before the defendant had notice of the eſcape, the ſaid 7. A. 

into priſon, without the knowledge of the defendant, returned, 
and wüs detained until he was diſcharged CN Ns by virtue 
| of the act for the relief of debtors, with * 
ment of their perſons. The plaintiff = but the defend-. 
ant had judgment; for it was held that this ples was within the 2 
reaſon of pleading freſh yy and was ſubſtantially 1 25 
- Willie. Gambier, Hil. 8 2. Pract. Reg-C. B. 199. | 
4. In the caſe of. a negligent eſcape the ſheriff may juftify by 5 
recaption; but, if it be a voluntary eſcape, he may not quitify. < 
Per Lord Hardiu., C.J. bn en ate and anithir,. Tire: LA 
96. 2. Rep. temp. Hardin. 310. Tra 
5. It ſeems that an habeas corpus ad teflf. cannot be pleaded There 
againſt an action for an eſcape 5 and therefore in one caſe the %, the lt 
court, refuſed to grant ſuch a writ without the conſent of che dug hes 
- defendant and the warden. SIAN AI , defore ali the 
17 G. 2. Barnes, 222... ; 43 Bd! 9 52 
. ˙· tie K tiper why tie ach he" ihr es da anſwer * 
ſor an eſcape, Stile Pract. Reg. 160. 283, Lord Raym 851 granted d le Old Bailey, pro 


8 N-. Paſch; 11 Ann. WD IN The King. Haglan ks e od. off 


N 6. 0 an adios of debt againſt the warden of the Flies, for n. 
oo he pleaded | 2 retaking on freſh purſuit, and that the* 
= was without his knowledge; but made no aſſidavit to 
verify his plea, as required by the ſtat. 8 & g V. 3. c. 27. . 6. 
Afterwards, by leave of the court, he filed an affidavit, purport- 
ing that the eſcape mentioned in the declaration (if any ſuch 
4255 there was) happened without his knowledge. t was 
objetted that this affidavit was conditional, and not peremptory 3 
but the court thought it ſuffcient; for, if the defendant knows .. 
nothing of any eſcape, he is not bound by his affidavit to eam 8 
it. Wav. » Hil, N rg | 
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x 4x 'A Merchant in Linden Ved Gn ng aan for 
oF contriving and effecting the eſcape of ſeveral French pri- 
foners of war. It was pteſſed by the commilſoners of that depart- 
| ome! to make him a public ene, z bur he repreſented to the 
court, 
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* +> .: * count, that 9 puniſhment or n 2 
© TIEN AO ue. that he was forry for his — 
und to pay any pecuniary fine that the court ſhould award. 
| IN me ge . De Teffer, | Mich. 1G. 3. 8 
be ekeeperof the priſon of St. Aue, having been convifted + 
def letting! a-priſoner eſcape, and being brought -up to receive 
Judgment, che counſel for the proſecutibn offered to read an affida- | 
4 diu in aggravation, which was made by a witneſs who had been | 
easier che trial: this was objected to on the part of the de- 
E +, , | -  fendanty azad Wie and Fbburf, Juſtices, doubted at firſt What 
2 me practice was, and were rather of opinion that the aſfidavit was 
_" Jnadmilfible. But Baller, J. ſaid, chat at the trial the only thing 
to be inquired into is the fat which conſtitutes the offence. 
Matters of — or aggravation are never entered into at 
ttt time. If it were permitted to the profecutor to enter into 
N 2 it would be highly unjuſt not to let e 
5 » defendant rebut it, by offering evidence in extenuation. It is not 
to be diſputed, chat a different witneſs whoſe teſtimony goes only 
to matters of aggravation, muſt come before the court by aſſidavit, 
4 pat ror received at the trial. The ſame reaſon extends 
equally to the ſame witneſs ; for if it be unneceſſary and improper | 
-*.--. for-another witneſs to go into matter of aggravation, it is alſo 
- +» © Itaproper for the ſame witneſs: , If the affidavits contain matter of 
ſuch aggravatien oth def induce - _ to inflict” a ue 
f - puniſhments then the defendant t to have an op 
- anſwering them. And in this opinion the reſt of OR 
©  Inciding, the affidavit was read, and leave giren to the defendant 
: B Read. Rex . ene, Kal. 26 6. 3. N 
* * 228. 33% * 
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Abs, of which... feme covert was teiled Lathes, 
ex-parte paternd, were, by deed and fine, 2 ed (after 1 | 
determination of certain uſes which never took * ,) to the X 

_ of C. and D. and their heirs, in truſt for the ſaid A, B. her heirs 


r intent r ee 


. 


7. f + * 8 - 
aft . 4 | * 


n . .. Efcheat;- EFV 

fe, without her huſband's concurrence, diſpoſe of he ſame to = 

ſuch: uſes as ſhe ſhould by will or other, writing appoint z and for 
no other uſe, Sr. whatſoever. The wife died without making 

any appointment, and without heirs on the part of the father, from * 

whence the lands deſcended ; but leaving an heir ex parte maternd, 
upon her death C. one of the truſtees got into poſſeſſion, againſt 
== a bill was filed by che heirs of 4. B. on the mother's fide. 

' "The .cauſe firſt came on before Lord Hardwicke, who directed a 

- caſe to be ſtated for the opinion of B. R. upon ſeveral preliminary 
queſtions. - When their certificate was returned, the cauſe came 
to a hearing before Lord Keeper Henley, aſſiſted by Lord M 

123 Ch. J. and Sir Thomas Clarke, Maſter of the Rolls, on the two fol- 

lowing queſtions z firff, Whether the heir at law ex parte mater 

was entitled to the lands, there being a failure of heirs ex parte 

_ © paterna? Secondly, Whether, in caſe the claim of the heir was 

rejected, the tru was eſcheated to the crown, and the 'truſtee _. 

. compellable/in a court of equity to convey the legal eftate? The 
firſt queſtion the Lord Keeper, with the concurrence both of the 
Lord Chief Juſtice and the Maſter of the Rolls, decided igainſt ' 

the heir ex parte maternd; and on the ſecond queſtion the Lord 

Keeper, with the concurrence of the Maſter of the Rolls, but 

againſt the opinion of the Lord Chief Juſtice, after the nature 

and doctrine of eſcheats had been moſt learnedly; and elaborately ; 

diſcuſſed by all 4 y them, was of opinion, that the crown was | 
not entitled to as an equitable e/cheat. - Burgeſs v. Wheate, / 
_— Rab. 123. i 
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(0) In what AQions and Suits Efſoign may be. xvi ms | 
1. IT i non ſettled, that there can be no eſſoign in a perſonal 
SEEING 
v. the Dean and er 0 s, Baſt. 23 G. 3. cited per 

JSC ai 
2. No eſſoign is allowed in a perſonal action, even where a peer Nu how- 

or member 132 ye” og 3 277, 8. gr dr. | 
cites Rooke v. 'of Leieefter, Tri, 23 C. 3. 2 Term Reg. u d 
. R. 1. 1 d t aro. . Strange, 2194. cone, 
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5 = (Fa) beet. cpa 


—_— 5 defendant being ſued by iginal, and: Hſe: 4506 
i ſpecial'capias, caſt an 2 wich the elerk, and for want 
0K the paineify's 's adjourn 
" wok 2 notice e Tire his declaration and ahey the 


This was moved to be ſet afide, but the court declared, that as there 
Vas no colour for the efſoign, or to expect a plaintiff to ſearch 


— 3 after a non proſe, and there was no notice . 


_ tf was right” w 1,8 Bardloy"v.”. Earle, Tin. 1 8. 
. r. 1194. 
Aneſfoign _ 2, In replevin, removed by recerdare from the N n 50 


u pearance, but inſtead of appearing he caſt an eſſoign, which was 
e 170. : On the Prey of of the ee, of! Fig Hour 
Effoign for Jobn at t it 0 
—. p 402 U 7 and Lads 2. 25 32 Th fendant's attorney 
cannot entered A 85 that unleſs the plziotiff ſhould adjourn the eſſoign, 


<fſoign, ſo a non. proſe. was 5 7 5 But the court * the proceed - 
ings aſide, ſor an eſſoign lĩeth not where the p PTY "hath an attorne 
in court in his ſuit. Anſon v. Fefferſon, Eaſ. 3 


Ad ign upon the efſoign-day of the ſara term chen be el, tes. wx; 
J. in Anſon and 2 Wut. 165. 


to à particular day, plaintiff may declare the firſt day of the 
next term, and the defendant is not entitled to an imparlance. 
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36 l, to B. 1 with a proviſo, that % A. ſhould live in 


. for and during the term of his natural life.” It was held in 
B. R. that B. took only an eſtate in remainder expectant on A. 8 
ET. YO the word e amounting to a reſerraion of the cot 
N + to POSI To tags 


figned a non pre. The plaintiff 
rule to plead was out and a plea called for, ſigned his judgment. 


lies for an plaintiff ſued out a pore, to compel the defendant to enter his ap- 


a now pre. would be ord. The plaintiff did not adjourn the 
3. 2 Will. 164 


3. Wherte'an-efſoi is caſt, and neither qusſhed nor adjourned 
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e Arne eee 
dn = hs | 46 end eccwpy the cottage, as he heretofore had done and then did, 
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| q * for his life. rv Lane, of But 4 Term . 2 

| Nep. B. R. 177. | 

| A s to the evade ef a rematder by one having the particular 

eſtate which this caſe amounts to, ſee Harg. note, ſtated in Suppl. 

tit. 'Joint-tenant (I. a), l. 7 ones, 237 and _ 

des apt ne. > . . 1 55 Selen 4 
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he ee 2 141 0 et 
N 7 4 Contingent Elte. 8 
| ; See Suppl. tit. 28 oy 885 hd and Remainder (, OY as 
#3 . 
2 T9 Velted . ht 


© Sed Suppl 0. re. b), ante; and Remainder (a. 
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08 ot what Things an n Eftate-Tail way be. 


5 te; AN annuity in fee granted by. the crown ont of Baked; 
duties is not a rent, nor realty, nor within the ſtatute of 
Pee nor the ſtatute de donii;: but a ſettlement thereof on one 
and the heirs of his body, is a fee ſemple congitional at common law; 
and he; having iſſue, may alien, and bar the n of reverter. 
. Buctiq, 2 Vef. 271. 
2. One, by his will, gave to his wife 300 J. per ann, for life,. to 
de paid by his executors ; and after her death, and ſubject to certain 
intermediate truſts, n remain to his eldeſt ſon, and on his deceaſe to 
the heirs male of bir body; and in caſe of his having no iſſue male, then 
che ſame to remain to his next elde Jon, and the. heirs male of his | 
body. Teſtator died, leaving five ſons. A ſum of 10,000/. Seuth- wo 
Sen annuities was let apart to anſwer the annuity. The eldeſt, 
and the ſecond, third, and fourth ſons died without iſſue, living 
2 wife. She afterwards died. By the court—® This is not 
«« perſonal eſtate, veſtin abſolutely i in the eldeſt ſon, on the prin- 
| | « ciple, that e eſtate · tail in land; neither does it 
F 4 veſt, as an executory deviſe, in the youngeſt ſon, who ſurvived 3 
e the wiſe; but it is an e the purpoſes of which being at 9 
be an end, the annuity itſelf is ſo, and the 10, ooo J. ſinks into the 
« reſiduary eſtate of the teſtator. Turner v. n L Br. Ca. 
"I _ a omar 85 5 
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d.. a) Leafe for Years by Tenant in Tall. 
PHE leaſe made by tenont in tail in the caſe of ScribMebill v. 
Brett, ſtated in 10 Yin. 286. pl. 27. was, upon an appeal to 
- the Houſe of Lords, ſet afide. 1 Bro. Par. Ca. 57. 
| noVin.ag6. + : (R. a. 3) Eftate pur autre Vie. 


— << 


3 C. ſeited of an eſtate for three lives, deviſed. the laads to 


his daughter M. for life, remainder to her iſſue male, and 
for want of ſuch iſſue, remainder to L. Afterwards M., in conſi- 
deration of an intended marriage, conveyed the lands to the uſe of 


Herſelf and her intended huſband, and the heirs of their. bodies, 


remainder to the heirs of her intended huſband. M. died with- 
out ifſue ; and upon a claim under the remainder-man L., the 
queſtion was, Whether the remainder of an eſtate pur autre vie 
to B. after a deviſe thereof to A. ih tail, was good? And if ſo, 
Whether it might be barred by /a/e and releaſe ? The court agreed, 


| that the limitation of an eſtate pwr aufre vie to one and the heirs 


of his body, makes no eſtate-tail ; for all eſtates- tail are eſtates of 


. Inheritance, but that it was only a deſcendible freehold, And it 


was held a good remainder to B. on the deceaſe of, A. without 


4 iſſue, it being no more than a deſcription who ſhould'take a$ſpe- 
© cial-occupant during the life of ceffui gue, vie. And his lordſhip 


inclined to think that, though A. by leaſe and releaſe, might bar 
the heirs of his body, yet he could not bar the remainder to B. 
Lew v. Burrun, 3 P. Vmt. 262. See the fide note to the ſtate» 


ment of this caſe in 10 Yin. 297. pl. 7. and alſo note (c) 3 P. 


HW ms. 263. 8 ** 4 . 
2. In another caſe, however, where D. a feme covert, being 


tenant for life, remainder to her firſt and other ſons by a former 


huſband in tail male, under a demiſe of lands held by leaſe for three 
lives, S., the ſon of D. by her former huſband, brought his bill 
to have the leaſe renewed and ſettled on D. far life, remainder to 
himſelf and hit heirs; the court conceived it could not be done till 


a a fine ſur conceſſerunt was levied by S. and D. and her then preſent - 


huſband 5 but, that being done, and an aſſignment of the leaſe, 
(by leaſe and releaſe,) to new truſtees being made, the court or- 
dered that the new leaſe ſhould: be ta the new truſtees upon the 


truſts deſited. Dale of Grafton Hanmer, 3 P. Wms. 266, in 


the note. See Baker v. Bayley, ſtated in 10 Vin. 296. pl. 3. 
3. N. holding lands to him and his heirs for three lives, upon 


his ſecond marriage ſettled the ſame to the uſe of himſelf for life, 


remainder, as to part, to the uſe of his firſt and every other ſon in 
tail male, remainder to his own right heirs; and, as to other part, 
tothe uſe of ſuch child or children of the marriage, and for ſuch 
eſtates as he ſhould by deed or will appoint ; and for want of ap- 
5 % RT"; - , © 


\ 


22 L - 


Ente. 


a > 8 ; 1 f | . ny 4 ; - 4 
- pointment, to the firſt and every other ſon in tail male, remainder 
to Kis own right heirs, There were ſeveral children of the mar- 


riage ; and afterwards, upon the marriage of R. the eldeſt ſon, N. 
by deed, which was alſo executed by R., ſettled the lands in truſt 
for himſelf for life, remainder: to R. for life, and if he ſhould 


die without iſſue male of his body, remainder over. Upon a claim 


the deceaſe of R. without iſſue, by a ſon of a younger fon of 
's ſecond marriage, Lord Hardwicke was of opinion, that, by 
virtue of the remainder limited to the firſt and other ſons in the 


firſt ſettlement, the plaintiff would be entitled if nothing had ba : 
fe 


done ſubſequent to bar his right. He faid, that in the ca 
Wafterneys and Chappel, (1 Bro. Par. Ca. 487.) it was determined, 


that inreſpet to the eſtates thus granted in fee, determinable on 


lives, a perſon may take by way of remainder as a ſpecial occu- 
ant ; but that, as ſuch an eftate tail is not within the ſtatute de 
15, nor barable properly by a recovery as an eſtate tail, any limiu- 


at ions depending thereon are entirely in the power of the firſt taker in 
tail, and may 


deſtroyed by any conveyance, or even articles in 


ity; and that it was fo determined in the caſe of the Dake of 


111 


A 


Crafton v. Lord Eufton. That the latter fettlement in the principal 


caſe amounted to a good diſpoſition by R. of all the intereſt claim- 


able by him, or ny. ather in remainder after him; clearly ſo with 
regard to the firſt part of the lands, tenant for life and remainder- 


man in tail of an intereſt veſted having joined in the conveyan 
and limited the eſtate to other uſes ; and, as to the other part 


the lands, though no remainder was veſted in R., yet the father 


and ſon both joining, amounted to a good diſpoſition of it. 
Norton v. Froker, 1 Ath. 524. Forfler v. Forſter, 2 All. 259. 


4. So, in another inſtance, Lord Hardwicke aid, that, in the 
caſe of a deviſe of a leaſe for lives to a man, and if he dies without 


8. P. We. 


iſſue, remainder over, the firſt taker has a power over it during his 


own life; but if he makes o uſe of that power, upon his death 


(without iſſue, it is preſumed is meant) It veſts in the remainder. 
man, who takes as ſpecial occupant. In Saltern v. Saltern, 
2 4th. 376. 


5. A. having a freehold leaſe for three lives, to her, her execu- 
tors, adminiſtrators, and aſſigns, aſſigued it to a truſtee, to the uſe. 
of her ſon $8. during his natural life, aud after his deceaſe to the 


uſe of bis iſue lawſully begotten, and for want of ſuch iſſue, to the 


uſe of A., her executors and adminiſtrators, during the refidue of 
the term. Lord Haordwicke held, that S. took an intereſt for life, 


gud that the whole reſidue of the leaſe veſted ab/olutely in the ifſue; 
or 


he conſtrued tAe effect of the limitation to be to the ſon for 
life, and if he had any children that they ſhould have it abſolutely, 
and if he ſhould have no child then to A., her executors and admi- 
niſtrators, Williams v. Jetyl, 2 Veſ. 681. 
6. R. B. the elder deviſed. a leaſe for three lives, holden of the 


Biſhop of Bath and Wells, in truſt for his ſon R. B. the younger, . 


/ 


5 


- - 
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and the heirs mile of his body; and in caſe he mould die without | 
iflue, for the plaintiff (his other ſon) in like manner. R. B. the 
: ſon ſurrendered the old leaſe, and took a new leaſe for three lives, 


to him and his heirs; all which was done without the concurrence 


of the truſt-es, under the will. R. B. the ſon died without iſſue, 


"* Raving by will diſpoſed of the new leaſe; The hill was filed, to 
have the benefit of the new leaſe, inſiſting, that the ſurrender of 


the old leaſe, and the taking of the new one, were not ſufficient to 
bar the limitation to the plaintiff under the father's will; and, that 


-- thoſe claiming under R. the ſon ought to be declared truſtees of 
> new — for the plaintiff. But the court was of opinion, that 


the ſon being tenant in tail, a court of equity could not have 


called upon Wer to have declared ſuch a truſt in his lifetime, an 
that there was no ſtronger equity againſt his repreſentatives; and 


diſmiſſed the bill. Blake v. Blake, in Scacr. Cox's no note, F. Vn. 10. 


See Moore v. Moore, ſtated in Suppl. tit. Copyhold (G. e), ante, 
where the ſame doctrine appears as to entails of SE 285 


* * any TI * 


| Hs 11. (K. a. 8) Commencement. . 


"BY an act of 12 Car: 2. c. 49. the Maſter of the Rolls pro tem- 
pore was authoriſed to grant leaſes for 41 years, to commence 
from the making, at certain rents; provided that, after the pre- 


miſes had been once letten according to ſuch power, the Maſter 
of the Rolls ſhould not grant or make any new or concurrent leaſe 
until within 5 years of the expiration of the leaſe then in being; 


nor for any leſs rent than upon the former leaſe, nor for any longer 


term than for 21 years. In 1740 the then Maſter of the Rolls 


harmony , by deed, a part of the premiſes for 21 years from the 
n 1755 the then. Maſter granted a concurrent leaſe 

— } to A. B. for 21 years from the making. In 1762, by 

deed reciting the leaſe of ? yon and that the ſame was within le 


than 7 years of expiring, he granted another leaſe thereof to B., 


who had then ſurvived ., for. 21 years from the making. The 
court of B, R. held, that the leaſe of 1762 was valid under the act, 


although 14 years had not elapſed ſince that of 1755; the words 


« new or concurrent, in the act, being not of different imports, 
but ſynonymous, and meaning * concurrent” only; fince a new 


leaſe was nothing but a concurrent one, with reference to the 


leaſe in being; and then, the term of 1762 was not a concurrent 
one within the act, as the accepunce of it was an implied ſur- 
render of that of 1755. Second point in 8 v. 1 85 


ö TT 1975. 1 Blackft. Rep. 617. 8. C. * 
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(X. a. 2) What amounts to a Leaſe, or not. 
1. A Covenant to ſtand ſeiſed, entered into by the owner, is a 
leaſe. In Right v. Thomas, 3 Burr. 1446. 25 
2. F. M. being ſolely entitled under the crown to the mines 


and veins of lead and lead ore, within certain limits, for an un- 
expired term, employed T. R. as her agent, who, together with 


*. H., for himſelf and partners, ſigned an unſtamped writing in 


theſe words: * Memorandum, T. R., on behalf of F. M., doth, 


" «© let or ſet to J. H. and e to raiſe ore in,“ the lands 
J. H. 


therein mentioned. and partners do agree to pay F. M. 
1 or her agent ave * rr pig of lead, for which T. R. doth agree 
« to let the partnerſhip have the ſaid ground the length of F. M.'s 
&« Jzaſe ſhe now has from the crown.” The writing contains 
ſeveral other ſtipulations, and concludes with ſaying, “ F. M. 


e. have one eighth of this bargain,” The court of B. R. "Rr of 
to 


_ that this was no leaſe, becauſe nothing was reſerye 

„H. Nor was it an aſſignment, becauſe it was not by deed. 
It rather ſeemed, they added, that the legal property continued 
in F. M., ſo that it was either an agreement for an aſſignment, 
or elſe a declaration of truſt. And Lord Mansfield obſeryed, 
that F. M. appeared to be herſelf a partner for one-cighth of the 


lead, and could neither let, nor aſſigu to herſelf. Harker v. Birk- 


beck, 3 Burr. 1555, | | 
3. Articles of co-partnerſhip were entered into between A., 


B., and C., in which A., amongſt other things, covenanted that 


C. ſhould reſide in a houſe, the property of A., rent free ; and 
that, if he ſhould die, his executor ſhould tenew the leaſe to C. 
And there was a clauſe, that C. and his family might uſe the 
water in A. s canal. C. alone reſided in the houſe. Afterwards 
A. brought ejectment, and obtained a verdict agAnſt C. But it 
was held in B. R. that A. could not recover againſt his own 
Toyenant;z and Yates, J. ſaid, that, even as a licence to inhabit, 
it amounted to a leaſe. Right v. Prator, 4 Burr. 2208. Sce 
Goodtitle v. Bailey, Cowp. 597. * * 

4. A. being ſeiſed of one moiety of lands for life, with re- 


- mainder to B. in fee; and C. being ſeiſed of the other moiety in 


fee, 4, and C., by a writing ſigned with their hands, on à 25. 6d, 
ſtamp, in 1760, agreed (int. al.) with all ſpeed, to grant a leaſe 
to him of, and © they did thereby ſet and let to him all that,” &c. 
To hold for 21 years from & future day, at an annual rent, 
Payable. half yearly, to the ers: provided that the ſaid leaſe 


| ſhould be void off non-payment of rent, &:c. and ſhould contain 


certain covenants therein mentioned, in one of which the words 
« this demiſe” occur. D. entered and enjoyed 13 years, in the 
cquiſe of which 4. died; and C. conveyed his moiety to B. in 
feE; B. then gave notice in writing to D. to quit; but afterwards, 
at different times, accepted two halſ- year's rents from him- The 


Vi- IV. I | _ court 


— ; * 


Eſtate. 


# 
- 
* , 
* p 1 . 
Þ * 
= 


eonrt of C. E held, that this was clearly a good leaſein graf, 


with an agreement to execute-a more perfect leaſe in future; to 
which conſtruQtion they felt themſelves ſtrongly inclined from 
due eircumſtances of the caſe. Baxter v. Brown, 2 Blackſt. 973- 


— (Z. a) When a Leafe ſhall be faid to commence. 


by indenture to A, B. to hold to him and his heirs, © from 
* the day of the date * for the lives of three perſons, under 
certain yearly rents; and in the leaſe power was given, by the 


miſes, and to deliver ſeiſin thereof, according to the tenor, ect, 

and true meaning of the ſaid leaſe, in purſuance of which power 

EI ſeifin was delivered by the attorney, about ſix months afterwards, 
1 tds the leſſee. Lord Chief Juſtice Pratt, in delivering the opinion 
of the court of C. B., obſerved it to be a certain principle of 

law, that a freehold could not be conveyed to paſs in futuro ; but, 

without ſaying any thing againſt that rule, they might, he ſaid, 

determine the leafe before them to be a good one. After ſaying, 

that the objection to it was not much to be favoured, it being to 

overturn a deed made upon gead conſideration, his lordſhip de- 
 clared, that they were of opinion, with the caſe of Barks v. 

/ Brown, (ſtated in 10 Vin. Abr. 284. pl. 12.) that the freehold 
remained in the dean and chapter after the date and making of 

leafe, and until feifin was delivered by the attorney to the 

ee, according to the tenor, effect, and true meaning of the 


the ſeſſee. Freeman v. Weſt, 2 Will. 165. 


7 6s Bing See Suppl. tit. Powers (A. 3), poft. | | 
n (A, b) For how many Years the Leaſe ſhall be ſaid 
8 42 Co AY to be TT e 
1. DER curiam—A leaſe to hold to one from Michaelmas, for 


one year, and ſo for two or three years, as the leſſor and 
leflce ſhould thi — 


cuſtom prevailed in A., that, when a farm was taken, in which 
there was any Id land, for an uncertain term, it was 


f open lan 
1 conſidered as a holding from three years to three years. The 
| tenant; had entered on the fourth round of three years; and it 
| 2 | N 25 000 


' 


THE dean and chapter of Worceſter, being feifed'in fee, demiſed | 


 dran and chapter, to their attorney, to take poſſeſſion of the pre- 
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leaſe, and then, and not before, the freehold paſſed from them to 
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was infiſted, on bis behalf, that he was entitled to hold to the 
end of that three years, part of the premiſes being common field 


lands, which required that term in order to go through'the courſe 
of huſbandry. But the court of C. B. were of opinion, that this 
was only a/leaſe from year to year, the principal part of the farm 
being incloſed land. They obſerved, however, that, had it been 
a cate of mere common land, it might have been worth confider- 
ing. Noe v. Lees, 2 Blackft. Rep, 1171. | 

3. A written agreement was entered into to let a farm; to hold 


e arable land from old Candlemas, the paſture from old Lady day, 
and the meadow from old May-day, at a rent, payable half 


yearly at old Michaelmas, and old Lady-day. It was that 


this was ſubſtantially a taking of the whole from old Led-yday : 


and that a notice to quit, delivered before old Michaelmas, was 


ſufficient to determine the tenancy. Doe v. Snowdon, 2 Blackſt. - 


Rep. 1224. 


4. By indenture between A. and B. only, A. demiſed to B. for 


years, if ſhe ſhould ſo long live, and after her death, if ſhe 
ppened to die within the ſaid term, or other end or determina- 
tion of the ſaid erm, the remainder theresf to C. her ſon, (then 


an infant, ) for and during the reſidue of the ſaid term from thence. 


enſuing, and fully to be complete and ended; rendering an annual 
rent, and paying an heriot on the death of either. And it is 


covenanted, that both of them ſhall repair, and that both of them 


ſhall quietly enjoy. The court of B, R. were of opinion, from 
the whole tenor of the deed, that the word © ferm here ſigni- 
fied the time, and not the intereff; and held, that C. was entitled 
to the premiſes from the death of his mother for the reſidue of 


the 99 years. Wright v. Cartwright, 1 Burr. 282: | 


5. Demiſe to one from, Ce. for 7, 14, or 21 years, as the 


leſſee ſhould think proper, at a yearly rent. The court of B. R. 


were of opinion, that this was a good leaſe for 7 years, whatever 


it might be for the 14 and 21. Ferguſon v. Corniſh, 2 Burr. 1033. 
According to a note of Lord Kenyon's, ſtated in 3 Term Rep. 


B. R. 463. (n. a), Lord Mansfield ſaid in this caſe, that it was 
at leaſt a leaſe for ſeven years; then if the leſſee continued, it 


was for 14 years; and, if he ſtill continued, for 21 years. 
6. Demiſe in 1785, „ for and during the full end and term 


« of 3, 6, or 9 years, from the feaſt of Saint Thomas then next 
« enſuing; and to be fully complete and ended on the faid feaſt 


_ 4 day of Saint Thomas, which ſhall be determinable in the years 


60 1130, 1791, and 1794;” with a covenant from the tenant to 


„during the term or terms thereby granted. This was held 


in B. R. to be a Feaſe for 9 years, determinable at the end of the 
firſt three or fix years, on reaſonable notice from either party. 


Goodrig ht v. Richardſon, 3 Term Rep. B. R. 462. _—_ , 
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\ +jef# to ſuch equity of redemption as the mortgagor, & c. had therein. 
A. B. ſoon afterwards purchaſed the fee in his own name, and 

- deviſed it to his heir, whom he made his executor and refiduary 
legatee, On the death of the heir, ber perſonal repreſentative 
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(B. b. 3) Leaſe for Years. To attend the In- 
war LIS were demiſed for 500, years, for ſecuring a ſum of 


money. A. B. paid off the mortgage, and cauſed an aſſigu- 
ment of the term to be made to C. D. in truſt for himſelf, but /ub- 


brought ejectment for the term againſt her heir, infiſting, that it 
never was annexed to, or made attendant on the inheritance, But 
judgment in C. B. for the heir; the burt obſerving, that when 
A. B. purchaſed the fee, the mortgaged debt was extinguiſhed, 
and then the term, though not merged 1 of law, becauſe 
veſted in C. D., became attendant on the inheritance, as much as 


Fi had been made ſo by the expreſe act of A. B. himſelf. Goodright 


V. Sales, 2 Wilſ. 329. See Villiers v. Villiers, 2 At. 72. and 


Whitchurch v. Whitchurch, ſtated in pl. 18. of the ſect ion to which 


this is a ſupplement. 


2. A. B. being ſeiſed in fee of an eſtate, ſubject · to a term of 
2 ſettled it previouſly to. his marriage with C. to the uſe of 


himſelf for life, then, to the intent that C. might have a jointure 
rent charge thereout of 350. per annum, remainder to the firſt and 
other ſons of the marriage ſucceſſively in tail male, remainder to 
A. B. in fee. The term was ſoon afterwards aſſigned to two 
truſtees in truſt for 4. B., his heirs and aſſigns, to attend and wait 
upon the freehold and inheritance of the premiſes, and to be ſubſervient 


* . hereto. After A. B.'s death, D. his eldeſt ſon by C. ſuffered a re- 


covery of the eſtate, and acquired the diſpoſal of the fee. He then 
| borrowed 800/. of C. his mother, and mortgaged: the eſtate to her 


for a term of years. He afterwards borrowed 800/. from E. upon 


a mortgage in ſee to him of the eſtate, and at the ſame time the 


ſurviving truſtee of the old term, by his direction, aſſigned that 


term to another truſtee, to protect E. s mortgage. E. at that time 
had full notice of the ſettlement, but not of the mortgage to C. 


The queſtion was, Whether E. having obtained an aſſignment of 


this term to his truſtee, was entitled to the benefit of it, to protect 


bis mortgage againſt the mortgage to C. (he ſubmitting that her 


jointure ought to be preferred to g.) Lord Hardwicke, in deliver- 


ing his opinion, obſerved, that two queſtions had been made; 


Hirſt, a- general one, Whether, the term having been previouſly 
aſſigned exprofsly to attend the inheritance, E. could take advantage 


of it againſt both the jointure and the prior mortgage, ſdppoſing 


bim to be 4vithout notice of either of them? Secondly, Whether 
E,, having notice of the ſettlement, ſhould be preferred by the aid 


of this term to C. eyen as to her mortgage? The firſt queſtion 


engaged his lordſhip in an elaborate diſcuſſion of the nature of 2 


term 
_ : 
* 
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titled to the protection of ſuch terms; and the eſtates or charges 


_ oft 


in truſt for H. S., his heirs and aſſigns, and then H. S. conveyed of ſome ge- 
the ſame eſtate to Mrs. N. in fee, by way of mortgage, for ſecuring vera prin. 
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term attendant on the inheritance ; the deſcription of perſons en- 


againſt which the protection afforded by ſuch a term would extend. 
In the courſe of this inquiry, he adverted to a diſtinction attempted | | 
to be eſtabliſhed between a term attendant on the inheritance by Y 0 
an expreſs declaration of the truſt, and a term ſo attendant in the 

conſtruction of a court of equity (as in the inſtance of a term 

ſtanding out in the original mortgagee or grantee of it, and never 


aſſigne d to attend the inheritance). In the former caſe, he ſaid, 


it was contended, that the term by the expreſs truſt was become 
ſo attendant upon that inheritance, that it could not be ſevered _ 
from it. But his lordſhip denied the diſtinction, and maintained, 
that a court of equity would in the one caſe as well as the other 
rmit the truſt of a term to be ſevered from the fri? legal fee in 
avour of a puiſne purchaſer (under which term he included a 
.mortgagee, as a purchaſer pro tanto for a valuable conſideration 


without notice). And the reſult of the firſt point, in his Jordſhip's 


opinion, was, that E. would have been entitled in equity, in that 
caſe, to the protection of the term, both againſt the jointure. and 
the mortgage. On the ſecond queſtion his lordſhip was of opinion, N 
that E. was not entitled to the benefit of the term againſt C., even 
as to her mortgage, ſince the legal eſtate of the term not being in 
himſelf, and he having notice 1 the ſettlement and jointure, C. as 
the prior incumbrancer had the better or preferable right, in reſpect of 
her 2 even as againſt E. 's truſtee, to call for an aſſignment 
legal eſtate of the term to protect it; and, that being made, 
ſhe might protect her mortgage by it. The ſecond point was alſo 


materially corroborated by ſome circumſtances in the caſe, which 


ſavoured of a great want of candour in E. in the manner of taking 

_ _ Willoughby v. Willoughby, 1 Term Rep. 763. 4mbl. 

282. 8. | W 

3. So, in a caſe where H. S. being ſeiſed in fee of an eſtate, Mr. Butler, - 
ſubject to an outſtanding term of years in A. and B., conveyed it gen fiating 


to Lady D. in fee, by way of mortgage, for ſecuring rooo/. and — 2 


intereſt, and covenanted to produce the deeds teſpecting the terms which be 


of years. Afterwards A. aud B. aſigned the term to C. and D. gen 


1 


3oool. and intereſt, with a declaration that C. and D. ſhould ſtand r 
poſſeſſed of the term in truſt for her; and the deeds reſpecting it former part 
were delivered to her, and neither ſhe nor the truſtees had notice of his note, 
of che mortgage to Lady Ds The queſtion was, Which of the 1 — 
two mortgagees ſhould have the preference, Lady D. who had the the — a 
firſt declaration df the truſt of the term, or Mrs. N. who had only ton afforded 


the ſubſequent declaration of the truſt, but had the cuſtody of the 2 *** inde. 


ritance by 


| deeds. Lord Northington held, that. a declaration of truſt in favour terms of 


of an incumbrancer was tantamount to an actual aſſignment, un- Ven, pro- 
leſs a ſubſequent incumbrancer, bond fide, and without notice, pro- ho rv | 
cured an aſſignment; and that the cuſtody of the deeds reſpecting where it is | 
the term was equivalent to an afual aſſigument, and therefore fafe for a 


— : 


* 
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(which term gave. kim an advantage over the firſt incumbrancer, which equi 


F 


* 


Dr Li. 293. b. and 294. 8... 

ruſtce in whom he finds them, and where it j 

8 truſtee of bis owns But this inquiry he-ptemiſes with 

; rr 1M, be ſays, It may 
urin 


man t of it, by the truſtee for the perſon entitles to receive, to a truſtee for the perſon obliged 


or p rudentjal to require them to be alſighed to 


the deeds, (a5 well originals as counterparts,) by 


truſtee in whom it is then ſaid to be veſted, has made no prior aſſignment of it; it is difficult to ſay what 

uſe can be made of the term againſt or 
. ment of it to a truſtee of his own, unleſs it be to ſatisfy the requiſitions of thoſe to whom he may 
afterwards have occafion to „ or fell the eftate. zdly, But if any of the deeds reſpeQing the 
term are not delivered to the for, cr, if he is not ſatisfied cf the truſtees not having previouſly 
| affigned it, it ſeems prudent to require an actual affignment of it to a truſtee. for him. Few general 


4. A. in 1961 demiſed lands to B. for 999 years, for ſecuring 


go. and intereſt. B. afterwards by the direction of A. aſſign 

the term to R. in truſt, as to part of the premiſes, for A., and in 

the mean time to attend the inheritance, and as to other part, in 
- truſt for J. L. a mortgagee thereof. In 1969 A. and R. affigned 
all the premiſes to C. for the reſidue of this term, in traſt for B. for 


of the. mortgage to D. all the title deeds were delivered to him 
except the demiſe of 1761, and the meſne aſſignment thereof, 
| - which were retained by J. L. only on account of their containing 
other lands in mortgage to him, and not included in D:*s' mort- 


gage; but counterparts of them were then delivered to D. Prior to 
5³5 mortgage, but ſubſequent to the creation of the terms A. had 


made mortgages in fee to two perſons. of different parts of the 
eſtate in mortgage to D.; and againſt theſe mortgagoes D. brought 
ejeciment in the name of his truſtee of the term, and ſet up the 
term. And judgment for the plaintiff; the court obſerving, that 
the firſt mortgagees, by omitting to take the title deeds, enabled 
the mortgagor to com nit a fraud by mortgaging the eſtate again. 
 Goodtitle v. Morgan, 1 Term Rep. B. R. 755. . r LM 


F. Two ſeveral terms of $9 years and 49 years, the latter of 


which was to commence upon the expiration of the former, were 


veſted in truſtees, in truſt to raiſe cgrtain ſums of money, and alſo 


to raiſe an annuity for A. B. during a certain period. C. D. pur- 

chaſed the reverſion in fee expectant on theſe terfns from the per- 

| ſon entitled to it, and alſo purchaſed theſe terms from the truſtees, 
"ry who thereupon granted two derivative leaſes to truſtees for him, 
ou with a nominal reverſion in each of 11 days to themſelves (pro- 
| bably, for the purpoſe of reſerving the annuity for A. B. thereout, 


the caſe). In one of caſes it was declared, that the intent of 


FE would not take from him. Stanhope v. Ferney, in Butl. nate, Co. 


dus e it bs applied by Lord Herdwicke regt ». att Ae) de lee them in we 
; is * 
that it is more eaſy to ſay where it * 
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what good end can be anſwered by requiring an affign- 


ſecuring 10,000). lent by D. to 4. At the ſame time A. conveyed 
the fee of theſe lands to D. for ſecuring the 10,0007. At rhe time 


by way of a rent, * this does not appear in the ſtatement of 
5 : +. -_ Conveying | 


ans... : . - . * vs 
R / 
4 The 1 was, Whether, on account of eben v inter 
remaining in the original leſſees, the terms granted by them to the 

truſtees of C. D. were, in conſtruction of w, attendant on the 

- inheritance in C. D. Lord Thurlow was of opinion that they were 

not, and that nothing leſs than an expreſs declaration on his part 
would make them fo. Gast v. Fenhboullett, 1 Bre. Ca. Ch, 6. 


See Hill v. Adams, or Suunnocl v. a ſtated in Suppl. tit. 
r | 


? 


(B, b. 8) Leaſes renewed (and renewable, Suppl.) . 354- 
—_”. and who ſhall have the Benefit 
ther 


1. A Leaſehold eſtate fot lives being dente in truſt. for 4. 
5 (who was not one of the nominees) for life, remainder for 
. in tail, with a direction in the will for the payment of the teſ- | 
_ tator's debts, A, was decreed to contribute one-third of the fine, | 
and expences on renewal. Lord Chancellor Hardwicke conſidered 
this caſe the * the 2 of the 2 being 
co truſtees, ce entirely dependant on court; 
der Al, had fe" enn | 
lordſhip. doubted af Fg he would have been 28 3 
contribute. Ferney v. Ferney, 1 J, 228. See Addiſon v. 
mente, 2 P. Wwms. 459 - 
2. K. R. entitled to, . amongſt other things, a leaſe of lande in 
Suffolk, originally granted by C5. 2. in right of the duch of Cornwall 
22 31 years, renewable from time to time upon petition, by the tenant 
aſſion, for ſuch further number of years as would com 
4 of 31 by his will reciting bis being eſſed of theſe / 
and other d eſtates for unexpired terms of years, deviſed 
the ſaid ſcveral leaſes to his wife for as many years of the term as 
ſhe ſhould live, and after her deceaſe to the plaintiff ; and he ap- 
inted his wife executrix. R. R. had renewed this term juſt * 
— his death, and the widow during her life renewed ſeveral 
times, ſtating herſelf as the widow and executrix of R. R. By her 
will ſhe diſpoſed of this leaſe as her own property. Lord Bauburſ 
was of opinion, that ſhe renewed the leaſe as executrix, ſubject to 
the diſpoſitions in the will of R. R., and that the plaintiff had a 
right to the leaſe, re repaying tq the widow's eſtate oe the had paid 
for the fine, deducting the value of her chance in the Nen 
leaſe. Raw v. Chicheſter, 1 Bro. Ca. Ch. 198. fle. 
1 Deviſe of leaſchold eſtates, held of the crown, to 4. B. in 
truſt to renew the ſame ; then to teſtator's wife for life, remainder 
0 J. V. for life, remainder to B. V., and the wife was appointed 
executrix. Seven years of the leaſe deing unexpired, Lord G. peti- 
tioned for a leaſe of the reverſion : the wife diſcovering this, pre- 


ente her petition as * giving notice of it to way . 


8 \ 


\ 


: _ 
der- men. Lord G. at length got à warrant from the Treaſury for 
a leaſe, but was torompenſate the widow for her right. J. and 
B. V. then petitioned for rene wal. Lord G. made ſeveral offers 
to the widow, who communicated them to 7. V., but it appeared 
chat both 7. G. and the widow conceived them to be for her on 
benefit. At length they agreed for 3000 J., the widow having 
given notice to J. and B. V. of the probability of their agreeing, 
and adviſed them to take care of their own intereſts, The widow 
. Claimed the 30007. as her abſolute property. But Lotd Chancellor 
- Bathurſt held, that in caſe ſne had renewed the leaſe, it would 
have been a renewal as executrix : that, whenever a partial tenant 
. renews, it is for the benefit of the whole, and therefore the 3000 /. 
8 iven as a recompence for not rene wing, was ſubject to the truſt 
in the will. Owen v. Williams, 1 Bro. Ca. Ch, 199. notes Picker- 
ing v. Vowles, 1 Bro. Ca. Ch. 197. 8. P. e 
4. Teſtator, poſſeſſed of houſes held under the city of London 
for a term, of which 15 years were unexpired at his death, by his 
will gave all the reſidue of his eſtate (in which theſe houſes were 
compriſed) to his wife, during her widowhood, and after her de- 
ceaſe, or marriage, to the plaintiffs. The teſtator died in 1751. 
In 1754 the widow renewed for 28 years, from La 1766, in 
order to make up her whole term 40 years from day 1754. 
> For this renewal ſhe paid a'fine of three. years rent, with intereſt 
thereon for three years, and a ſmall annual rent til} the commence- 
ment of the reverfionary term; and the leaſe was made renewable 
every 14 years for ever, on payment of a fine of one year's im- 
bag | proved rent. The widow renewed afterwards, on theſe terms, in 
18768, for 14 years, and died in 1775, nine years after the com- 
mencement in pe ſſeſſion of the firſt: renewed term. Lord Chan- 
cellor Thurlotu obſerved, that the caſes in which a renewal was 
compellable did not appear to apply to the preſent. Still, if a 
tenant for life, having his option to renew or not, did renew, the 
law would not permit him to do it for his own uſe, but would make 
Rim a truſtee for the remainder-man. As to the terms of re- 
newal, his lordſhip denied the idea that it was to be in payment of 
twe-thirds, or any other fixed proportion, and directed a calculation 
to be formed upon the circumſtances of the caſe, of the ſum which 
ought to be paid by the remainder-man to the widow's executor 
on account of the renewals; and this ſum he allowed the execu- 
tor, with compound intereſt at 4/. per cent. till the death of the 
widow, and ſimple intereſt afterwards, and all the expences of the | 
 "fecond renewal. Nightingale v. Law/on, 1 Bro. Ca. Ch. 440. See | 
Apportionment, ( ), ante. See alſo Blake v. Blake, ſtated in 
(R. a. 3.), ante. Butl. note 1. ſef?. 10. Co. Litt? 290. b. 15th edit. 
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Edate. 
Iz. b. 12) Leaſes. Void or good. 
| 7. PHE "court of C. B. were of opinion, that a leaſe for 


21 years, made by the teſtamentary guardians of an infant, 


was abſolutely void. Roe v. Hodg fon, 2 Wilſ. 129. 1 5. 

2. The court of C. B. held, that the committee of a lunatic 
had no power to make a leaſe of the lands of the lunatic. Tnipe 
v. Palmer, 2 Vi 131. — | 

. Tenant for life leaſed for 21 years, and died. The re- 
pellet ſuffered the leſſee to continue in poſſeſſion four or 
five years, received the rent regularly during that time, and then, 


after giving notice to quit, brought his ejectment. The court of 


B. R. were of 3 that this leaſe was abſolltely void, and not 


capable of confirmation. Fenkins v. Church, Cowp. 482. See 


Carter v. Straham, ib. 201: Dougl. 5 3. note. | 

4. Tenant for life leafed for 99 years, if three lives, or any of 
them ſhould ſo long live. The tenant for life died; and foon 
after his death the remainder-man demiſed the lands to the ſame 
leflte, after the deaths of the two then ſurviving lives in the ficlt - 
leaſe, for 99 years, if a perſon ſhould ſo long live; and, upon 
the death of a ſecond life in the firſt leaſe, he again renewed for 
another life, in like manner. The lefſee paid his rent to the 
remainder-man, and did ſuit and ſervice, Cc. for ſeveral years, 
and expended large ſums in improvements, the remainder-man 
not being appriſed during all this period of the want of power in 
the tenant for life to grant the firſt leaſe. At length it was diſ- 
covered, and he brought his ejectment. The court of B. R. 
held, that the leaſe was abſolutely void, and could not therefore 
be confirmed by the ſubſequent acts of the remaindet- man; nor 
could theſe acts operate as a new grant, as both the parties had 


proceeded under a miſtake. Doe v. Broteber, 1 Dougl. 49. 


 Godright v. Humphreys, ib. 5 2. note, 8. P. 

5. Tenant for life, by indenturę, in which the reverſioner in 
fee, then a minor, was named as a party, but without then 
executing it, made a leaſe for years. Two years after the death 
. of the tenant for life the reverſioner, being then of age, executed. 


It was held in B. R. that this leaſe was abſolutely void on the 


death of the tenant for life, ſo that the ſubſequent execution by 


the reverſioner could not operate as a confirmation. Ludford v. 


Barber, 1 Term Rep. B. R. 86. 


. 


(3. b. r7) Teſſor and Leſſee, inter ſo; As to 199.3 


2 Repairs. 
p frat. 14 C.. 3. c. 78. f 41. it is enacted, © that the per- 


* ſon at whoſe expence any A e ſnall be built, 


nagtecable to the directions of that act, 8 


2 


\ 


by 
* N 5 | 1 i 


. „ 
« the owner, who ſhall be entitled to the improved rent of the 
« adjoining building or ground, and who ſhall make any uſe of 
cc ſuch party-wall, a certain proportional part of the expence 
« thereof.” A. B. demiſed to C. D. certain meſſuages for 

21 years, at a pepper-corn rent for the firſt half year, and at 
rack rent during the reſidue of the term. The leaſe contained a 


8 covenant from C. D. to pay during the term the land tax, and all U 
7 > other taxes, rates, aſſeſſments, and impoſitions whatever, impoſed, ON 
1 Dc. by authority of parliament or otherwiſe. The queſtion was, = 

© whether an aſſignee of the leſſee or the leſſor was contributable 

* to the expence of a party-wall. The court of B. R. held that the 


latter was; thus conceiving, that, as the parties ſtood in the bare 
relation of landlord and tenant, the landlord was liable to this 
"TURE enxpence: and that the improved rent mentioned in the act, re- 
lated to building leaſes, where a ſmall ſuin is originally reſerved 
as a ground-rent, and the leſſee, in-conſequence of his improve- 
nent, afterwards underlets at an increaſed rent. And, as to the 
covenant to pay all taxes and impoſitions, c. it only extended to 
the land tax, and other charges eju/dem generis. Southall v. Lead- 

Lutter, 3 Term Rep. B. R. 458. n 


e (C. b) Forfeiture, Of what Eſtate Forfeiture may be. 


1. COPYHOLD lands were ſurrendered to the uſe of a will, 
which they were deviſed to Miſs Feffreys, who m | 
che teſtator, and was executed for it, without having been ad- 
mitted : the lord ſeiſed the lands as forfeiture. The heirs at law 
of the teſtator and of Miſs 228 ejectment jointly. The 
caſe was argued twice: on firſt argument the court inclined 
againſt the lord, but gave no abſolute opinion; on the ſecend 
they were ſtill of opinion for the plaintiff, ſince Miſs J. co 
have no legal intereſt in the eſtate till admittance. and therefore 
could not forfeit any thing. Doe v. Hicks, 2 Hil. 13 & 16. 
2. A., tenant in tail, being guilty, of murder, levied a fine, 
before conviction, to the uſe of himſelf far life; remainder to 
NM. C. for life; remainder over. After. the execution of A., 
A. C. brought ejectment againſt the iffue in tail and rhe lord. 
On her behalf it was urged, that, under the expreſs words of 
ſtat. 32 H. 8. c. 36. A. was competent to bar the intail any time 
before attainder. For the lord, one of the defendants, this was 
allowed ; but it was objected, chat the operation of the fine 
veſted a fee in the cognizor, which inſtantly became forfeited. 
But to this Gould, J. anſwered, that the deed fp lead the uſes is 
a part of the fine itſelf ; and that the intention of the parties, 
. which, in deeds of uſes, muſt always prevail, was, in this caſe, 
clear, that a fee ſhould not veſt in the cognizor. And the court 
- inclined to give judgment for the plaintiff; but a ſecond argu- 
ment was deſired, and the caſe never came before the court . 
3 4 ö * 3 , 
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| Steven; v. Winning, 2 Will. 21g. See 13 Vin. 4br. 230. (D), 


 Letheulier v. Tracey, 3 Ath. 728. 


upon him for attempting to do an act inconſiſtent with his tenure, | 
and calculated to injure the perſon in reverſion. But the law 


— 


8 Suppl. tit. 


without licence ; leſſee dies, leaving only che ce/fui que vie his 


. b. 2) Forfciture relieved in Equity,. Ee 


N. 13. and Hurd v. Fletcher, 1 Dougl. 8 


See Suppl. tit. Capyhold (N. e), a. "ve" 


(F. b) What ſhall be Forfeiture by Matter of Record. 1 


1. A Fine levied by a ceffui que truſ for life, cannot operate in 
A equity as a forfeiture of his eſtate, becauſe it cannot affect 

the ſubſequent remainders, which are preſerved by the legal citate 

in the truſtees; and therefore ſuch a ſine will operate, at moſt, 

as2 grant of ſuch intereſt as he has a power to diſpoſe of. In 


2. R., tenant for life, with remainder to his firſt and other 
ſons in tail, remainder to the heirs of his body, conveyed his 
eſtate, by leaſe and releaſe, to a third perſon, to make him tenant to 
the precrpe, and ſuffered a recovery. The queſtion was, Whether 


tis recovery operated as a forfeiture ? The court was of opinion 
that it did not. That the paſſage in 1 ft. 35. ö. there cited, 


and ſtated in the ſect. to which this is a ſupplement, ) could only 
underſtood of a bare tenant for life, who took upon himſelf to 


do an act inconſiſtent with the nature of his eſtate, and which, 


before the ſtatute of 14 Elia., would have diſplaced the remainders. 
The forfeiture of the eſtate was therefore a proper puniſhment 


will never puniſh a man for doing that which. is not inconſiſtent 
with the nature of his eſtate, and which may have a legal ope- 
ration. Such was this caſe, for R. ſtoòd in two ſeveral characters, 
that of tenant for life, with a-remainder in tail, ſubſequent to 


that limited to the - firſt and other ſons. This remainder in tail | A 


was all that he ſought to bar, and the law fays, that, having 
the immediate freehold, and an eſtate tail in remainder in him, 
he has a right to bar it, The tenant to the precipe is made by 
leaſe and releaſe, This is a /awful conveyance, as it is called, and 
paſſes no more than a man lawfully may. Had it been done by 
feoffment, that perhaps,' in reſpe& of the manner of doing it, 
might have admitted of ſome argument; but here it was 
legal: Smith v. Clifferd, 1 Term Rep. B. R. 138. Doe v. Lord 
ulgrave, ; ib, 320. 8. P. See alſo Meredith v. Leſlie, ſtated in 


(L), 521. 0 ; 


o 


—ů—ů—— 


EASE for three lives; covenant, that the leſſee, his executors, ; Wc. 
or adminiſtrators ſhall not leaſe for more than ſeven years 


» 


* 


, * * 


Ellate. 
| - executor, - who leaſes for 14 years ;, held no forfeiture, or if it 


vere, equity would relieve. Ambl. 511.  Northeote v. Dale, 1765. 
For more upon this head, ie tit.  Forfeitos (A. a), and other 


proper * 


4 


N. s. 389. (0. b) What Act or Thing ain purge a Forfeiture. 


EMISE by deed for a term of years, with-a covenant, that 

the lefſee ſhould not underlet or aſſign the premiſes, or or any 

part theres, without the previous conſent of the leſſor, in writing 

under his hand and ſeal; and a power of re-entry was given, in 

caſe the leſſee ſhould not obſerve the covenants in the leaſe, The 

leflee underlet different parts of the premiſes to ſeveral perſons, 

all with the knowledge of the jeſſor, but without his conſent, 

The leſſor accepted rent due after the breach of the condition. 

It was held in B. R. that this amounted to a waiver of. the for- 
feiture. Goodright v. Davids, Coup. 803. | 


See Dee v. Heller, ſtated i in N tit. — (A. d), ante. 


Fi noVineg0b. 0 0 Leaſe at Will. At what Time it may be 


determined. - 


3. WHERE an Infont became entitled to the a of an 
eſtate, leaſed from year to year, it was held in B. R. 

that he could not eject the tenant, without giving the ſame notice, 

as the original lefſor muſt have given. In Aud v. M bite, 

2 Term Rep. B. R. 161. 

4. In the caſe of a tenancy f from year to year, the denbof the 

tenant does not determine it; but his perſonal repreſentative has 


| {eye grep vatare: Soo eee 
5 zer, 3 Term Rep. B. R. 13. | 
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() Who hall take Advantage of an Eſtoppel. . 446. 


Who claims under it. 
AN ofſignee may take ad ge of an eſtoppel, for it runs 


1 with the land. Per cur. in Palmer v. Ekins, Mich. 2 G. 2. 
Str. 817. W f 5 18 


: 


WY HERE an eſtoppel appears, on the record it need not be 
replied, but may be taken advantage of upon a demurrer. 
Per cur. in Palmer v. Ekins, Mich. 2 G. 2. Str. 8 17. 


(y (R) The Party himself. A Man ſhall not wi 470 
be eſtopped to ſay a Thing which ſtands with the 


Deed. Otherwiſe e contra. 


\ 


= Urox error in an action of covenant, brought by the execu- 


; tor of the leſſee againſt his aſſignee, wherein the breach 
was aſſigned in the non-payment of rent to the original leſſor, 
it was objeCted, that it did not appear the firſt leſſee ever ſealed 
the leaſe; and, if he did not, then there was no obligation upon 


him to pay the rent, and conſequently no action could be min- 


tained upon this covenant, which is only to pay the ſame rent to 


the firſt leſſor as was payable by the firſt leſſee before the aſſign- 
ment. To this it was anf and reſolved per cur. That the 


defendant, by covenanting to pay the rent reſerved by the firſt 
indenture, was eſtopped to ſay that there was no ſuch deed as 


| could raiſe the rent. Atkinſon v. Coatſworth, Faft. 8 G. 1. 


n 5 
2. Lands are deviſed to A. Or life z remainder to B.; but, in 
caſe B. ſhould die before A., then to C. B. took upon him to 


deviſe the lands t3 D., and died in the lifetime of 4. C. after- 


wards releaſed to D. whilſt A. was in poſſeſſion, and covenanted 
for further affirance. A. then died. Ejectment was brought bx 
C. againſt D., on the ground, that the latter had no eſtate on 
which the releaſe could operate; but the court held, that C. 


- ſhould not be permitted to defeat a ſolemn inſtrument under his 


1 
\ 10 . own 
- 7 1 \ 


# c | 


% 


(L 2) Advantage. How to be taken of it. e: 


- 


ben hand, covenanting alſo for further aſſurance. Guodfirle v. 


Baile, Coup. 597. | 
| pig, an action of covenant the declaration ſtated, that before 
the making of the indenture one J. B. L. and J. L. (the plaintiff,) 


were reſpectively ſeiſed of the premiſes mentioned to be demiſed, 


that is to fay, the ſaid J. B. L. in his demeſne, as of freehold 
for his life, and the ſaid J. L. of the reverſion in fee ; and bein 
fo reſpectively ſeiſed, by indenture made between J. B. L. a 
X Loo thn of the age of 13 years, of the one part, apd the 
ſendant of the other part, the _— _ L. did, and 
each of them did, according to their and ctive eſtates 
and intereſts therein, demiſe, &:.; and, after ſetting out the 
covenants upon which the action was brought, the declaration 
ſtated the death of J. B. L.; and that J. L., two years after the 
death of J. B. L., and after he attained the age of 21 years, duly 
executed and confirmed the leaſe for the remainder of the term ; 
and then the declaration ſtated the breaches. The defendant 
| pleaded that 7. L. did not, at the time of making the leaſe, nor 
at any time during the life of J. B. L., nor for a long time after- 
wards, execute the ſaid leaſe; and that, upon death of 
J. B. L., the faid leaſe did ceaſe and determine. Upon demurrer 
to this plea it was ſaid by Buller, J., that the court could not go 
on the doctrine of eſtoppel in this caſe, becauſe it was admitted 
by the plaintifF's own ſhewing on the pleadings, that he did not 
execute till two years after the death of the tenant for life. - And 
judgment was given for the defendant ; Nor the reverſiqner could 
not ſet up ſuch a leaſe againſt the leſſee, for it was not his cove- 
nant. Ludſord v. Barber, Hil. 26 G. 3. 1 Term Rep. B. R. 86. 
4. In ejectment for a cellar and wine vaults, the defendant 
claimed under a leaſe from the leſſor of tbe plaintiff of certain 
parts of a meſſuage, deſcribed to be one room on the ground 
floor, and the cellar thereunder, and a vault contiguous and 
adjoining thereto, and three rooms, together with the ground 
| whereon the ſame now ſtand, and together with a piece of ground 
on the north fide, particularly deſcribing it, with an exception 
of 'a right of way. It was admitted that the vault in queſtion 
was under this piece of ground, which was a yard, and the whole 
were deſcribed to have been late in the occupation of 4, The 
_ defendant reſted his title on the maxim, that cujus off folum ejus 
eft uſque ad cœlum et ad inferor, The leſſor of the plaintiff offered 
- evidence to ſhew, that at the time af the leafe the cellar in 
queſtion was in the occupation of B., another tenant, and, there- 
fore, that it could not have been the intention of the parties that 
it ſhould paſs by the leaſe to the defendant, and that the defend- 


ant had not claimed it till after the expiration of that leaſe. It 


was objected to this evidence, that the. leſſor of the plaintiff was 
eſtopped by his deed from ſaying that it was not meant to paſs. 
- But „ J., who tried the cauſe, and afterwards: the court, 
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that the conſtruction of all deeds muſt be made with a reference _ 2 
to their ſubject matter. Doe ex dem Freeland v. Burt, Eaft. 
27 95 1 Term Rep. B. R. 701. e f | 
5. The defendants in ejectment were truſtees under a public - 
- turnpike act (11 G. 3. c. 87.), and were thereby authoriſed to 
mortgage the tolls; but it was provided that there ſhould be no 1 
preference amongſt the perſons advancing money. The defend- i | 
ants, however, not only mortgaged to the leffors of the plaintiffs | | 


ch tolls, but alſo the toll-houſes and e And eject· 
' of the toll-houſes and gates 


ment was brought to obtain poſſeſſion 

purſuant to the terms of the mortgage. It was objected on the 
part of the defendants, that the act did not warrant them to 
mortgage the toll-gates, but only the tolls; and the queſtion 

' was, Whether were eſtopped from taking that objection 
| PRINT Sens 6 ; det A2 ; 

they were not; for inciple, 
en deed. to fog that he had no ets lars wor 
apply to ſuch a caſe as this, where the defendants were not acting 

- for ben own benefit, but for that of the public. And another 
reaſon why they ſhould not be eſtopped was, that it was a public 
act; and the court were bound to take notice that the truſtees 

had no power to mortgage the toll-houſes. Fairtitle ex dem. 0 

2 others v. Gilbert and others, Mich. 28 G. 3. 2 Term ; 

6, A patentee aſſigned his intereſt in the patent, and after- 

' wards, in violation of his contract, infringed the right of the | . 
aſſignee ; and then, in an action brought by the aſſignee againſt ä 6 
him, he attempted to deny his having a right to conyey, endea- 

vouring to ſhew that it was not a new invention. But Lord 
was of opinion, that he was eſtopped by his own deed from 9 
making that defence. Oldham v. Langmead, ſittings after Trin. | 

1789, cited 3 Term Rep. B. R. 439. 441. | "'s 
7. Covenant on articles of agreement, which recited that the Where an 
Plaintiffs were aſſignees of T. T. of a patent for a certain machine, bat »ppa- 

and that the defendant had applied to the plaintiffs for their per- o 4 
miſſion to uſe a certain common engine to one of their patent —— 
machines; to which they had conſented, on condition of bis on 
working it in the manner deſcribed in the ſpecification, and then g l 
contained a covenant by the plaintiffs for the permiſſion required ; bis anceſtor, 

and one by the defendant, that he would not, during the reſidue nage 

of the term of the letters patent, uſe or employ any of the patent de ce. 
engines, or any engines reſembling the ſame, except thoſe in ſcends upon 

the articles allowed to be employed by him: the aſſigned — 
were, iſt, for uſing and employing patent engines or machines. wing paties 

other than and beſides that by the agreement allowed to be at that time, : 

employed by him; 2d, for uſing engines or machines reſembling JF when. 
the patent machines. 8 | N N "tance do. 

Jo this the defendant pleaded ſeveral pleas, in one of which. ſcends upon 

he ſet forth the letters patent, which ſtated a petition by the _ he is 


patentee, that he was the inventor of the machine, ENG fay that be 


* 


— 


rr 


Err 


le- the uſual proviſo, that they ſhould be void, if the patentee did 


- 


,” x 


- 


* 


Jn 


6 Ab, \ 1 4 A * N 
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wet a: the got inrol d ſpecification of his invention in Chauoery in four 
rod ae months, and then averred that the. patentce did not inrol that 
an. eftoppe! fpecificationi In another-plea he ſaid, that the invention men- 
b founded tioned in the patent was not a pew invention. 


Sc n And in another, that the invention was not diſcovered by T. T. | 


juſtice. Per the patentes oo Io PR M 
Lord Kea-  _ The plaintiffs demurred, becauſe the defendant attempted to 


Jr. I. put in iſſue matters foreign to the merits of the cauſe, inaſmuch 


— 


n as he was eſtopped by his deed from putting thoſe matters in 
eee iſſue. But the defendant. had judgment; for the court ſaid, 
anne. 1d that the doctrine of eſtoppel was not applicable here, where the 
ped ro deny perſon ſuppoſed to be eſtopped was the very perſon who had been 
1. me eheated and infipoſed upon. Hayne and ano v. Maltby, Mich. 
the eſtoppel 30 G. Js 3 Term Rep. B. KR. 438. | ; ; 

only exiſts during the continuance of his occupation, and if be be ouſted by a title para mount he may 
Nead it. Ib, Fide tit, Covenant, let. (N. a), pl. 3. | | 

Ia the conſtruction of all covenants and agreemeats, the court has univerſally conſidered the intention 


of the rares Per Buller, J. 3 Term Rep. B. R. 442. ; 4 : 
x he nes © + by, + Ae 
+ * _ See 2 Suppl. tit Ch (N. a), p. 320. 
. (F. a) Relief in Equity. 


1. BILL for an account of ſeveral ſums of money. Defendant 
pleads a verdict and judgment at law for the money demanded 


; dy the bill. Per cur. — The plaintiff cannot be eſtopped by this 


verdict, for there is no ſuch thing as an eſtoppel in a court of 
An it is only a term of art at law, If a bill is preferred 
where there has been a ſtated account, and the plaintiff ſets forth 
rticularly one or more items that are wrong charged, though 
the defendant may plead the ſtated account, yet he muſt anſwer 
to thoſe items particularly ſet forth by the plaintiff; and in that 
caſe we often open the account. Here the defendant has an- 
©  - Twered to what he had enced to, and that muſt over-rule his 
plea. Pierce v. Febns, of 1717, Bunb. 11. 
2. A. deviſed lands to B. and C. and the ſurvivor of them, and 
the heirs of ſuch ſurvivor, to ſell. The eſtate was decreed to be 
' fold. Reference to the Maſter reſpectiug the title. Report, that 


in the truſtees, for that the renginder in fee could only be veſted 


in the ſurvivor, and it was uncertain which of the two truſtees 


would be the ſurvivor. | Court of opinion tflat the truſtees join- 
ing in a fine of the premiſes would paſs a good title to the pur- 
| , chaſer by eſtoppel. 3 Wms. Rep. 372. Vick v. Edwards, 1735. 
in 1 F ide Harg. Co. Litt. 191. a. note 1. FLING DD 
For more of Eſtoppel in general, ſee Fines, (L. a. 2+), (L. a. 3), 
Former Action, Miſnomer, Record, Rent, Vacate, and other 
Proper titles. 2 | | 


3 - 
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mY the parties could not make a good title, there being no fee ſimple 
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5 5 K) Epiſcopal Power in or out of the Dioceſe. f 10. 5116 


by * THE ordinary has no power to appoint 3 


however long the parſon and pariſhioners delay to chooſe _ 
any; and if the ſpiritual court proceed to compel one named by wy 
the ordinary to take upon hit the office, a 8 will go. 
Sutter v. Freſlon, 1 Str. 5 2. 
2. On a motion for a prohibition it was held, that the NT - 
is the judge what ornaments are proper in a church, 
order the arms of a family ſet up without his * to be > be e 


Palmer v. Epiſcopum Exon. 1 Str. 516. 


3- Where a lecturer was choſen by part of the beides and 


received by the rector, but the majority of the pariſh 8 


there being no ſalary or certain profits annexed to the office of 
lecturer, nor any fixed mode of election, the court refuſed to 15 


a mandamus to compel the biſhop to licenſe the lecturer r 
by the rector, but ſaid that the biſhop has not an arbitrary 
| F The Lig r 


1 Will. 15. 
4. An esta es with folary, uſually granted for life before | 


the 1 Eliz. c. 19., although uſeleſs: and merely nominal, may be 


granted by a bi oP, 26 as before that ſtatufe. Sir Jobs Trelawney 


ne Eder 1 Burr. Ang: Tens 

: ; Fe | 2 k N y "REN. * * 

- Excommunication. — (41 
'® Excommunicato bind 1 Cay 10Via. 528+ 


1. Wa „ "TIM * for 
not appearing to anſwer certis articulis anime ſue ſalutem - 
morumgue correfionem concernentibus. Rex v. Munnery, Hil. 4 G. i. 


If 


* 4 - 


= * 
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and B. for the contumacy of the-ſaid B. ipſum prefat. B. excom 
- nicandum fore decreviſſet authoritate ipſius epiſcopi or dinaria excommu-= 
v5, _ nicatus fuiſſet: It was moved to quaſh this, becauſe the 


nominative caſe to excomminicatus fuiſſet is J. P. the vicar general, 


ſo he is ſaid to be excommunicated and not the defendant. The 
court ſaid it was oddly penned, but refuſed to quaſh it, becauſe 
moſt of the writs-in the office had been and were ſo. Rex v. 
Glarke, Hil. 6G. 1. Str. 265. — — 
3. The court refuſed to deprive one in cuſtody on an excommu- 
2 3 of the benefit of the rules. Rex v. Buckland, Hil. 
G. 1. Y |} RR VV Fs 
Conviciam 5 4. The court beate to quaſh an Engliſh excommunicato capiends 


has a double that was for flander or defamation, ſaying, that was not uncertain 


27 Ggslss 98 copvicium was. Rex v. Keat, Trin, 6 G. 2. Str. 91 %. 


proof, as well as flander. Vide Keb. 133. S. C. g 


. 5. It was moved to quaſh a writ de excommunicato capiendo which 
recited the fgnificavit to be of an excommunication for not appear- 
ing to a libel in the ecclefialtical eourt in a-cauſe there, for ſub- 
traction of tithes Ax other eccleſiaſtical duties and emoluments, 
upon an obje@tion that it was bad for uncertainty. But the court 


would not quuſh it, becauſe the fgnificavit is in the conjunctive, 


not in the disjunctive, as was the caſe of Rex v. Fowler, in Salk. 
293. Rex v. Turfoot, Mich. 10 G. 2. Rep. temp. Hardwicke, 314. 
- 6. Two fignificavits were quaſhed, being only ſaid to be in a 


eavuſe which came by appeal concerning a matter merely ſpiritual. 


For per Lord Talbot We are not to lend our aſſiſtance but where 


it appears clearly they have juriſdiction, and are not to truſt them 


to determine what is a matter merely ſpiritual. And he cited 
 Fowler's caſe in Salk. 293. 10 Vin. br. 521. pl. 22, 23. Rex 
v. Eyre, Mich, 10 G. 2. Str. 1067. eig id ane 
7: Exception was taken to an-excommunicato capiendo againſt two 
women, that by the writ the ſheriff was commanded to hold the 
two women until they had made ſatisfaQtion, ſo that if one of them 
alone had made ſatis faction ſhe could not be diſcharged; and yet 
it appeared that the ſuits againſt them were ſeparate, for it was 
. faid, „ for adultery, Cc, reſpectively.“ And the court were 
clearly of opinion that it was fatal. Rex v. Caper and another, 
Eafl. 11 G. 2. Andr. 220. | 
8. Another objeQtion taken in the caſe (pl. 7.) was, that there 


ants were ſpinſters, married worgen, or widows. And Lee, C. J. 


i | ee We > | 
9. Another objection taken in the caſe (pl. 75.) was, that it was 


* uncertain for what crime the defendants were proceeded againſt 
below, the words being“ — fornication, or incontinenge.” 
But Probyn, J. ſaid, that though the crimes mentioned in the writ 


Vere in the disjunctive, yet as they were all of eccleliaſtizal juriſ- 


| . diction, it was well enough. Ii. N 
oP IS | a | 10. To 
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was no addition; it was not ſo much as ſaid whether the deſend- 


ſeemed to think the want of an addition a material objection. 


0 an 
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eren 


ke 71 Extommunitation. PACK 131 
10. To a motion to quaſh an excommunicato capiendo, it was ob- „ +42 vl 
jected, that the parties ought firſt to appear upon an habeas corpus, | '4 
daurt che objection was over-ruled. Andr. 220. 1. | 
11. A writ de excommunicato_capiends iſſued out of Chancery, 
which was opencd and inrolled in B. R., but upon exceptions taken 
to it the court made a rule upon the proſecutor to ſhew cauſe why 
the delivery out of the writ to the ſheriff ſhould not be ſtaid; before 
an opportunity came to ſhew cauſe, the return of the writ was out, - 
and the proſecutor ſued out a ſecond writ e cance/laria, and to pre- 
vent the loſs of that deſired that the defendant might at once take 
his exception by a motion to quaſh, Whereupon it was excepted, | 
| that the former writ being inrolled in B. R., the Chancery could «+ 
| not iſſue a ſecond, but it ſhould have iſſued in B. R. To this it 
| was anſwered and reſolved, that the act 5 Elia. c. a3. related onl 
to the caſe where the firſt writ had actually iſſued, and the ſheri 
| had returned non ef inventus, where the court can fine bim if the 
N ſee occaſion, and iſſue capias alias & pluriet. If the firſt writ h 
5 been actually quaſhed, they muſt have gone to the Chancery for 
another. Rex v. Eyre, clerk, Trin. 16 G. 2. Str. 1189. 
ö 12. Another exception taken in the caſe (pl. 11.) was, it was 
q ſaid to be, on an appeal and complaint of nullity z now from a LPs a 
p . nullity there lies no appeal: but it was anſwered, that it was their 4 
. form to which regard muſt be had. id. | 
13. A third objection taken in the caſe (pl. 11.) was, that the 
L judge was made a party, and was condemned in colts. To which 
— it was anſwered, 1 in this caſe there could be no other, he ex 
- ee a man, that man appeals, and muſt make 
1 | ebody a partys and there is no promoter, and therefore he cites 
1 the judge; the ſuperior juriſdiction is of opinion that he has done 
x the man an injury, and therefore it has been held that it was 
proper to make him a party, and that he was liable to coſts. 
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. (A) In what Court Execution may be ſued.  - 1Vig-515 
* . UFoN a motion for leave to take out execution * 2 jadg- 

{ | ment, whereon a writ of error had been brought and the 

g record certified, but the writ of error quaſhed, there aroſe a queſ- 

"> tion, Whether the execution ſhould be taken out of the Queen's 

if Bench, to which court the record had been removed by the writ 

. ol error, or out of the Common Pleas; and in 2 | 

| ki ae L | | he 


K 2 . 


ITS whether tho mittitur.oughv-not to be ſtruck out of the roll? A 
rule was granted to ſhew cauſe why the mittitur ſhould not be 
3 ſtruck out, which was aſterwards made abſolute. Anonymouu, 
1 Hl. 12 Amn. © Cafe Prof. C. P. g. 
| 2. Upon a writ of error to the Houſe of Lords from the 
of King's Bench, a tranſeript 6nly goes up, and the record is ſup- 
poſed to be ſent back again to the K. B., and if the judgment is 
. | — — ——— muſt ſue out —— — — 
e v. C. J. in Ficars v. Haydon, Trin. 18 G. 3. 843. 
| 8 3 On a writ of error from the C. P. into the K. B., though 
. 2 only is removed, the K. B. may award execution. 


Va | © 4+ The action was brought in the Common Pleas at Loncafter, 
and after verdict for the plaintiff the defendant brought a writ of 

cerror in the K. B., which was nonprofſed; whereupon the plaintiff 
| ſued out execution in the latter court, which was held to be right 
=. practice, it not being uſual to ſend the record back again to the 
1 A _ ebunty palatine court. Cowperthwaite v. Owen and another, Eaft. 
"of 30 G. 3. 3 Term Rep. B. R. 657. | 


* 


" 


* 
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Dez. (N) Ho it ſhall be made. Where joint, and where 
i . ſexer ak 8 
— — action againſt ſeveral defendants. Damages 20. 

_ © J againſt four of them on the trial, and 56. againſt one, who J 
3 8 had let judgment go by default. Writ of error brought by the 1 
5 four in the name of the one, who was not obliged to find ball be- 
cauſe it was by default. Leave was granted to take out execution 6 
2gainſt the four, notwithſtanding the writ of error. Maſon v. 7 
Simmonds and others, Eafl. g G. 2. Barnet, 202. 5 


2. The defendant was partner yith B., againſt whom a com- 1 
miſhon of bankrupt had iffued ; but before the bankruptcy the | 
plaintiſf had ſued out execution on a bond of the defendant's for | — 
700 J., and the ſheriff had levied on the partnerſhip effects. On 6 
application to the court, it was ordered that it ſhould be referred 7 
to the Maſter to take an account of the ſhare of the partnerſhip C 
effects to which B. was entitled, and that the ſheriff ſhould pay tn 
s a part of the money levied, equal to the amount of ſuch ſhare, to ef 
4 the aſſignecs. Eddie v. Davidſon, Eaft. 21 G. 3. Dougl. 6s 
But it ſeem- 3. Final judg:nent was ſigyed againſt V. and M. in Trinity | 
het — term 1787. M. had been arreſt and committed to priſon for 
er might Want of bail, but was not charged in execution in the next term | ( 
have been after judgment, according to the regular courfe of proceedings. fy 
quaſhed, be- W., in Mich, term 1787, brought a writ of error in the Exche- 3 
out by ove quer chamber (to which M. was no party), where the judgment be 


p— was aflirmed in Hil. term 1788. And afterwards a joint execu- 
% tion was iſſued againſt both defendants, It was moved to diſ- £ 
| charge M. out of execution, becauſe he was not charged in 1 

execution within two terms after final judgment. Sed per _— 


— 


- 


| ſeparate execution on a joint judgment cannot be ſupported. ' . 


- 
% 


Execution, . 


The writ of error removed the record into the Exchequer cham- 


ber ; and till it was remitted, there was no record in this court 
on which the plaintiff could have charged the defendant in exe- 
cution. Laroche v. Waſbrough and another, Mich. 29 G. 3. 
2 Term Rep. B. R. 37. 83 | 

4. E., one of two defendants, having been taken on a ca. fa. 
iſſued againſt both defendants, was ſet at liberty by the plaintiff 
on an undertaking by him to render himſelf on 'a given day, if 
he did not in the mean time pay the debt; on which the other 
defendant.C. moved that the writ of ca. u. might be quaſhed; 
and ſatisfaction entered on the roll. And per Lord Kenyon, C. J. 


C. is entitled to be ic leaſed from the effect of this writ of execu- 


tion; for, this being a joint execution, as the plaintiff ſuffered 


- 


143 
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the other defendant to be diſcharged out of cuſtody, he cannot 


rule abſolute in its full extent; it will ſatisfy the juſtice of the 


'Faſe if the writ be quaſhed. _ C/art v. Clement and Engliſh, Hit. 
36 G. 3. 6 Term Rep. B. R. 525. | 


5. Afterwards, in the caſe, pl. 4., the plaintiff ſued out a ſepa- 
rate execution againſt E., which was ſet aſide on motion; for a 


(P) Who ſhall have Execution, 


I, IN. an action by baron and feme, plaintiffs, the eri facias 

commanded the ſheriff to have the money when levied. at 
the return in the court, to be rendered to the huſband only, and 
not to the huſband and wife. The Feri. facias and execution 
theteon were ſet aſſde. Handbury & Ux. v. Cowper, one, &c. 
Mich. 29 G. 2: Barnes, 424- 2 | 


2. The plaintiff became a bankrupt between interlocutory and 


final judgment, and ſued out execution in his own name; it was 
objected that the aſſignees ſhould have ſued out a /c3. fa. to revive 
the judgment, and then have taken out execution. But the court 
ſaid, the bankruptcy of the plaintiff did not abate the ſuit, and 
that they had in feveral inſtances permitted the” aſhgnees to con- 


tinue a ſuit commenced x Ac bankrupt in his name. Waugh v. 


now take C. But there is no reaſon why we ſhould make this 


10 io. Fer. 
— 


Aulen, Mich, 30 G. 3. 3 Term Rep. B. R. 43). 
Ed O a plea of in ih action of debt upon a judgment, 

a verdi& wag found Jor the defendant, and a writ of f. fa. - 
ſued out for the coſts, commanding the ſheriff to levy and pay to 
the defendant and her huſband. This was held by the court to 
be irregular without a fi. fa. ; but the wife might have had pro- 
ceſs in her own, name; becauſe, the. plaintiff having declared 
againſt her as ſole, he was concluded from denying it, © Wartley 
M Rayner, Eaft. 21 G. 3. m 637+ . | i 

HOI.” | 3 
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W (T) Againſt whom it may be ſued. Againſt the 
EN e Feme of the Baron. . 
AE AR 1; TRESPASS and aſſault againſt baron and feme ; verdict for 
1 the plaintiff, and execution againſt both, and the feme 
taken in execution; upon motion to diſcharge her the court ſaid, 
that the wife was well in execution, and ought not to be dif- 
charged. Cooper v. Old & Ux. Eaft. 13 Ann. Prat. Reg. 
C. B. 208. 0 1 ; 
2. Both baron and feme were taken in execution, and the 
', _ * court refuſed to diſcharge her. Berryman v. Gilbert & Ux. Eaft. 
5 12 G. 2. Pratt. Reg. C. B. 209. 3 225 


— 5 — (X) To what Place it ſhall be awarded. 


8. C. Pra, 1+ JUDGMENT was obtained in the county of Middleſex, and 
Reg. C. B. a N. fa. iſſued into that county, and was returned nulla 
20. „ bena; and thereupon a ff. fa. was iſſued into London, but was not 
. 79. Made a fefatum. And the court being moved to ſet aſide the 

8. P Bond latter writ, reſuſed ſo to do, being of opinion that the award of 
% Jacobs» the tefta/um fi. fa. upon the roll was ſufficient to warrant the fi. fa. 


A _ London. Oates V. Foreſt, Mich. 6 G. 2. Barnes, 196. L 
C. P. 212 ü | IE, 2 88 


S. C. Prat. * 2. Motion to ſet aſide a writ of tfatum fi. fa. iſſued imme- 
Reg, C. B. diately after judgment, and before a Ff. Za. returned and filed to 


© Tocaſeof a Warrant it; upon a rule to ſhew cauſe, a fi. fa. was produced, 


teſt. H. fa. returned in the proper county, and the rule was diſcharged. 
3x" — * Bond v. Jacobs and others, Trin. 8 896. 2. 2 Barnet, 200. 


Into a nice inquiry when the ff. fa. in the original county to warrant the r-fatum was ſued out ; it is 
ſufficient If the firit f. fa. returned be produced. Burdus v. Satchwell, Hil. 18 G. 2. Barnes, 208, 
Sed wide Smith & Ux. v. Phripp, Mich. 20 G. 2. Barnes, 2 ſemb. contr. 
Aſter a teflatum f ſu executed, and notice of motion to ſet it aſide, there being 15 Fa. into the 
original county to warrant it, a f. fa. was ſued out and returned, lich the court held ſufficleut. 
Sweetapple v. Atterbury, Trin. 22 & 23 G. 2. Barnes, 211. Upon an application to the court of 
K. B. to ſet afide a a teftatum fi. fa and have the goods reſtored to cue defer /ant for irregulatity, the 
plaintiff not having ſued out a ” x fa- to warrant the teflarum ; be court, atter con ulting with the 
Maſter, ſaid, that according to the eftabliſhed practice the want of an original F. fa. was a decifive 
objeQion, though the irregulari y might be cured by a ſubſequent production of that writ, Brand v. 
Mears, Trin. 29 G. 3. 3 Term Rep. B. R. 288. The action was in the Common Pleas at Lancaſter, 
but the record was removed by writ of error into the King's Bench, which being non profſed there, the 
laintiff ſued, out of that court a writ of f. fs. on the judgment, directed to the ſheriff of Surrey, 


pon a motion to ſet the writ afide, it was objeQted that this ſhould have been a reftatum, to meet which 


an original 2 Fa. to warrant the writ into Surrey was prodRed, which it was contended was ſufficient 
to induce ihe court to permit an amendment. And the court were of that opinion, and gave leave to 
amend on payment of cofls, Cowperthwaite v. Owen and another, Eaſt. 30 G. 3. 3 Term Rep. 
B. R. 657. The court were applied to for a rule to ſet aſide a 6%. ca. ſa, becauſe there was no original 
cs. ſa. to warrant it, pending which the plaintiff applied for another rule to ſuc out and ſeal an ori- 
ginal ca. ſs. to warrant the teffatum, and it was ſaid that the original was actually entered on the record 
with its return by the ſheriff. The firſt rule was diſcharged, and the ſecond was made abſolute without 
payment 8 2 Shaw e Mich: 36 G. 3. 6 waere Rep. B. R. 450. The plaintiff — 
cure jon even after writ of 'exror brought, per cur. in Milſtead and Coppard, | 
338. 3. 5 Term Rep. B. R. 272. « ' F + a 
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: 3. Motion 
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_ *_ - Execution, 135 
1 3. Motion to quaſh a writ of ca. /a. directed to the ſheriff, of | ES 
| Landon, and to diſcharge the defendant, becauſe the judgment is ” 
upon a fecord in Hi/ts, and no teſatum or ſuggeſtion that the 
defendant had been commorant in London ; which was ruled with. 
colts, no roll being yet made up to amend it by. Allen v. Allen, 


Eaft. 10 G. 3. Blackft. Rep. 694- 


" 


(J) What Things may be put in Execution. 


1. N OTHING can be taken in execution that cannot be ſold, 8. c. cunn. 
as deeds, writings, Cc. Francis v. Naſh, Trin. 7 G. 2. 
Rep. temp. Hardw. 53. * . 
2. Bank notes, Wc. cannot be taken in execution; for, though. 8. c. ct. 
they are aſhynable over, yet, notwithſtanding they remain 1n. 5** PE. 
ſome meaſure c/h/es in action, and the ſheriff or his bargaineeg 
cannot bring an action on them without aſſignment ; notwith- 
ſtanding the act (5 V. AMA. c. 20. , 29,) for aſſigning them, 
et they are ſo much things in action, that it was neceſſary to 
0 a new act in order to make the ſtealing of them felony. 
Francis v. Naſh, Trin. 7 G. 2. Rep. temp. Hardt. 5 3. 9 
3. If an execution be fraudulent, a ſecond, at the ſuit of ano- 
ther plaintiF, ſnoll have the preference. Whether the firſt: * 
execution were fraudulently executed or not, is matter of evidence 
to be left to a jury. Bradley v. Wyndham, Hil. 17 G. 2. 


oo TWife 44 | PTY . 
4. The defendant being taken upon a ca. /a., paid the ſheriff The cowt. 
7 | the ſum mentioned in the writ; B., to whom the plaintiff had v2 moved 


alligned the judgment, applied to the ſheriff for the money; but _- my 


he declined paying it over until t e writ was returnable. At the why the e 
return, the ſheriff returned that he took the defendant,” who paid 3 — 1 | 
him the money; and that afterwards, and before the return, a 92 

. fa. againſt the goods of the plaintiff, at the ſuit of the defend. the uſe of 
ant, as an. executor, was delivered to the ſheriff, and that he UT 
levied the ſame out of the money in his hands, which, with 5 

poundage, exceeded the money received under the 7a. Ja. B. which be 
thereupon applied to the court, and obtained a rule for the ſheriff pores 
| to pay him the money received under the ca. ſa, deductiog only tent def end- 
the poundage. Staple v. Bird, Trin. 32 & 33 G. 2. Barnes, 214. — 3 
in which he wis plaintiff. The ground of the motion was, that the plaintiff had not been able to levy 
on the effects of the de endant to the amount of his demand. The rule was only oppoſed ſo far 2% 
that the attorney's b:'1 in the cauſe, in which the money had been levied, ſhouid de p- id in the firſt 
1 that qualification it wgs made ablolute. 18 ne 4 1 19 G. 3. 


5. After execution on a warrant of attorney the defendant Fide Raines, 
became a bankrupt. The aſſignees, upon 4 t geſtion that an &c. v. Nel 


act of bankruptcy had been committed dy the defendant previous a, Black, 

to the ſigning of the judgment, moved that the goods taken in 1181. 

execution ſhould remain in the hands of the theriff, ſubject to 

the fyrther order of the gre rg the court refuſed to 9 4 
1 IEA ne 4 FEES 20003” > | | 
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che application not coming on the part of the ſheriff, but left 
them to heil remedy againſt the plaintiff, the ſheriff, the yendee, 
or the perſons into whoſe hands the goods ſhould come. Shew 


v. Tunbridge, Eaft. 16 G. 3. Blackft. Rep. 1064. n 


6. By an indenture made between A. and C., reciting that A. 
Was indebted to C. in 460 J. upon judgment, that C. had agreed 


to adyance him 20 J. more, and pay him an annuity of 25 J. per 


ann., A. aſſigned to C. the poſſeſſion of a farm and certain crops, 
. fa. ifſued againſt the effects of C., and under. 
it the ſheriff took poſſeſſion of theſe crops, cattle, &c., but after- 
wards returned nulla bona to the writ. Upon an action for a falſe 


return, the queſtion turned upon this, Whether the indenture was 


void or not? it not having been inrolled under the annuity act; 
and, conſequently, Whether the goods taken under the execution 
_ againſt C. were the goods of C. or not? And it was held, that 


deed, for want of being inrolled, was void in point of law, 
and that the ſheriff made a proper return. Croſs/ey v. Arkwright, 


Tu. 28 G. 3. 2 Term Rep. H. R. 66 66. | 


COM idea may (A. a) To what Time it ſhall relate for Chattels. | 


What Goods ſhall be put in Execution. 


1. A Fi. fa. upon a judgment iſſued againſt the defendant, who, 
: upon hearing of it, went and ſhot himſelf; after his death 
the writ was delivered to be executed by the ſheriff, and held 
well. Springer v. Somerville, Mich. 3 G. 2. Bunb. 271. 
2. If the plaintiff or defendant be alive after the execution taken 


' out, and die before executed, yet it may be executed before the 


continuance or return day. Anonymous, Eaft. 11 G. 2. Pradt. 
Reg. C. B. 215, . | | 


3- The [ſheriff under a þ. fa. ſciſed- a leaſehold eſtate for 


99 years, but made no fale. chereof till after the return of the 
writ of execution, then ſold it; but there was no continuance of 


the writ of execution, nor any writ of toni exponas. The 


queſtion was, Whether the fale by the ſheriff was regular by 


virtue of the writ of execution, ſo as to convey a good eſtate in 
point of law to the purchaſer? And Lord Hardwicke. held that 
the ſale was good, gh after the return, and did convey the 


eſtate to the purchaſer, and that a writ of venditioni exponar was 


unneceſſary. The ſheriff has a ſpecial property in the goods 


ſeiſed. And the goods, by beingglodged with the ſheriff, are 
bound from the delivery of the writ by the ſtatute of frauds, in 


the caſe of a common perſon, Jeunes v. Wilkins, Hil. 20 G. 2. 
1 1.195. | 


4. Where an execution by elegit or fi. fa. is lodged in a ſheriff's 


bands, it binds goods from that time, except in the caſe. of the 
crown ; and a leaſchold eſtate is alſo affected from that time ; 


and, if the debtor ſubſequent to this makes an aſſignment of the 
leaſchold eſtate, the judgment creditor need not bring a ſuit in 
. 07 = eujeciment 
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zent, but may proceed at law to ſel} the term; and the 


yendee will be entitled at law to the poſſeſſion, notwithſtanding - 


- ſuck aſſignment. Burden v. Kerinedy, Trin. 31 G. 2. 3 Atkins, 739. 
g. K. delivered a writ of execution to the ſheriff, under which 
his officer levied the debt and made the bill of fale. Then the 


ſſmeriff diſcovered a ſormet execution in the office and returned nulla 


bona. This was a falſe return; for, though the other writ of 
execution, being firſt delivered was material between the plaintiff 
in that ſuit and the ſheriff, and would be ſufficient to charge the 
ſheriff with the debt, yet it was not material between B. and 
the meriff ; for, he having once ſold under R.'s execution, was 
anſwerable to him for the debt. Rybot v. Peckham, Mich, 
19 G. 3. 1 Term Rep. B. R. 731. (u. ). $3.5 3 Bod 
6. Application was made to the court to ſet aſide an execution 
levied under 2 fil. fa., the facts being that the defendant had been 
declared a bankrupt, and his certificate ſigned by four in five in 
number and value of the creditors, but not allowed at the time 
the writ was executed: the debt exiſted previous to the bank- 


ruptcy. But the court were of opinion that it would be directly 


contrary to the very words of the ſtatute (5 G. 2. c. 30.) to ex- 
tend it to an execution againſt the goods of the bankrupt, The 
13th ſection of the ſtatute relates to the perſon of the bankrupt 
only. Callen v. Meyrick, Trin. 26 G. 3. 1 Term Rep. B. R. 261, 

7. On the 25th November 1786 the plaintiff entered up judg- 


ment againſt the defendant for 600 /., and on the ſame day ſued 


out a fl. fa. directe to the ſheriff of Middleſex ; on which a war- 
rant was granted, and the officer entered and took the defendant's 
goods on the evening of that day. On the 295th November another 
officer entered the defendant's houſe by virtue of a warrant on a 
F. fa., dated the 23d Nævember, at the ſuit of G. On the return 
of the plaintiff's writ, he applied to the ſheriff for a bill of ſale, 


who informed him, that G.'s execution heing brought into the . 


office prior to the plaintiff's, muſt be firſt ſatished ; upon which 
the plaintiff paid into the ſheriff*s hands the amount of G.'s 


execution, and afterwards applied to the court to have that ſum 


repaid to him. But it was refuſed ; for, the bill of ſale to the 
plaintiff was not a bill of ſale under an execution to an innocent 
purchaſer, but to a perſon who aſed with notice of a prior 
claim, Though the poſſeſſion of an innocent vendee ſhall not be 
- diſturbed, yet, as to all the reſt of the world, the goods are 


bound from the delivery of the writ; here G.'s writ was firſt 


delivered to the ſheriff. r | nap ry oa 
I Term Rep. B. R. 729. n an, Fei 7 2 


ejectment to come at the leaſehold eſtate, by ſetting aſide the 
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rovin 581. (H. a. 2) The Body at the Suit of a common Perſon. 
* $P.Wright, JF a defendant, » priſoner, be diſcharged for want of plaintiff's. | 


Adminiftra- ; 


Re, Proceeding to judgment, the plaintiff, after judgment, ma 
9 "ore take the defendant in execution thereon, and he ſhall not be 
208. 2. diſcharged. But if the plaintiff proceed to judgment, and the 


Barnes, 376. defendant be diſcharged for want of the plaintiff's proceeding to 


Rep. Ca 


Pract. C. B. execution, the defendant ſhall be totally diſcharged, and cannot 


135 de afterwards taken in execution on ſuch judgment. Clark v. 
Fenner, Mich. 10 G. 2. Pract. Reg. C. B. 333. ; 


* 


xv gr. (I, a) By Capiar. Againſt what Perſon Execution 


by Capias lies. 


| 1. THE defendant was brought .up by habeas corpus from the 
T King's Bench priſon, to be charged in execution in the 


Common Pleas: he moved to be remanded, upon an affidavit. 


that he was a member of the laſt parliament, and continued ſo to 
the end of the {eſſion. It appearing by the return of the habeas 


corpus that the deferidant was taken by proceſs out of the court 


of K. B. ioc the end of the laſt ſeſſion of parliament, and was 


not churged with any proceſs in C. B., the court did not think it 


proper that be ſhould be charged in execution, but remanded 
im. Duttan V, Pitt, Eaft. 7 6. 2. Barnes, 199. | 


2. A ca. ſo. was made returnable on Thurſd;y next after eight 


days ſrom the day of the, Purification of the Virgin Mary. This 
appearing upon the pleadings to a ſci fa. there was a demurrer, 
and it was objected, that the word © from” was excluſive, and con- 


ſequently the writ was not returnable till in vacation; it ought to 


have been Thur/day nextaſter the octave, c. But it was anſwer- 
; ed and agreed by the court, that it was right and regular in true 
(a) The pu- and even ſtrict compuration (a); and were it otherwiſe, yet as it 
rification was an execution and not meſne proceſs, it would not be void, 
42 be har but. only liable to be ſet aſide, on motion, for irregularity. 
either wy Campbell, Eſq. v. Cumming and another, Trin. 1 G. 3. Burr. 
IVE” 1187. 1 25 . 5 Th HW 


atter eight days from it, or the Thurſday next after the octave of it, was the 12th February, 


10 vis. 586, (M. a) At what Time it may be. 
me, 1. T HE trial of a cauſe was had at the laſt Gttings in Leader in 
eee Michaelmas term, being the day before the end of the term, 


1 Aon upon a diftringas returnable the laſt day thereof. The plaintiff 


ſigned judgment after the term, and took out a ca. /a. teſted the 
Comyns's firſt, and returnable the Jaſt day of the ſame term, and alſo a 


Rep. 117. teflatum capias teſted the laſt day of that term, and returnable 00 a 
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X. temp. Hardw. 53. 
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firſt day of Hilary. It was moved 10 ſet aſide the tęſlatum capias, 


ds not being warranted by the N but it was held clearly 


the whole court, (Chapple, J. abſent,) that the execution was 


well ſued out. Deakin v. Cartwright, Hil. 12 G. 2. Andr. 308. 


2. Judgment was entered 11th and 12th, revived in Zofter term 
13th-G. 2., and defendant was taken in execution in_Zuly 1741, 
and was then diſcharged by plaintiff's conſent ; and a written 


agreement was entered into by the parties, that the judgment pl 4. 


ment. The court held the agreement to be null and void, and 


' ſhould\ſtand revived for 12 momhs. After more than a year from 
the laſt ca. /a. plaintiff cauſed defendant to be taken in execution 
without continuance on the roll, relying upon the written agree- 


made a rule to ſet aſide the ra. . and diſcharge the defendant. 


Thompſon v. Briſlow, Mich. 16 G. 2. Barnes, 205. _ 

3. After a writof error allowed, the plaintiff brought an action 
on the judgment; the writ of error was afterwards nonpraſſed, and 
the plaintiff, without diſcontinuing his action, ſued out and exe- 


cuted a tefatum ji. fa., which however was ſet aſide, and the goods 


ordered to be reſtored with coſts. He ſhould firſt have diſconti- 
nued his action on the judgment. Burdus v. Satchwell, Hil, 


18 C. 2. Barnes, 208. 


(NI. 2. 2) Diſcharged, ſuperſeded, and ſet afide. 
1. CUBSEQUENT to the taking of execution, but before it was 


executed, the plaintiff entered into an agreement in writing 
to forbear executing the „i. fa. if the defendant would pay him 47. 
per week, which ſum he regularly paid or tendered to the plaintiff. 


The plaintiff, however, took the defendant's goods in' execution ; 


but the court diſcharged the execution. Boyce v. Hall, Hil. 
6 G. 2. Pra#?. Reg. C. P. 212. n | 

2. It appeared that the ſheriff's warrant on a ,. fa. had been 
altered after it was ſcaled, and a new bailiff's name inſerted in it. 


10 Vin. 537. 


Per cur.-- As the warrant was altered, no goods were taken in exe- 


cution. Hann v. Capel, Hil. 7 G. 2. Prof, Reg. C. B. 214. 
3. A urit of falſe judgment was delivered to the ſheriff, but no 


money tendered, or paid for the return, the ſheriff therefore took 


no notice of it, but executed a writ de executione judicii, which was 


held to be regular. Gale v. Hooker, Hil. 7 G. 2. Barnes, 199. 


The defendant, it was ſaid, might ftill proceed upon his writ of 


falſe judgment, | Sg 

4. Where judgment has beefi confeſſed with an s ceſſet 
executio till a certain time, and execution is taken out within that 
time, the court may ſet it aſide; but where there are long colla- 
teral agreements, and the defendant alleged that by reaſon of them 
execution ought to ſtay, the court (B. R.) cannot enter into and 
try the equity ariſing on them, but the defendant, if aggrieved, 
muſt apply for relief in Chancery. Francis v. Naſb, Trin. 7 G. 2. 


5. 1 


S. C. Cunn. 
31. 


— - | | . i 
Execution. ; 


9 > F. If there be a final judgment ſigned in account, whereas 
Fe ought only to be judgment guod computet, and execution be ſued 
dont, though the judgment be wrong, yet the execution ought not 


de.̃0e de ſet aſide whillt the judgment remains. Hughes v. Burgeſs, 
Tin. 10 11 G. 2. Andr. 19. 


. 6. The plaintiff recovered judgment in C. B., and then brought : 
an action of debt on the ſame judgment in the mayor's court of 


- Worcefter, and arreſted the defendant thereon, and afterwards took 
but execution in C. B. The court of C. B. granted a rule to ſhew 
cdauſe why the plaintiff ſhould not make his election. Richard v. 
25. ous; Tris. 11 12 G. 2. Pratt. Reg. C. B. 214. 
-  $.C. Barnes, 7. An execution was made returnable on a general return, 
Sg. rer. Thereas it ſhould have been on a day certain. And per cur. 
2 My. No advantage can be taken of it upon a writ of error, therefore 
ler, one, c. let a ſuperſedeat iſſue. Walker v. Harris one, c. Mich. 14 G. 2. 


—＋ & Pratt. Reg. C. B. 439- 


Barnes, 213. Hanbury & Ur. v. Cowper, ene, c. Mich. 29 C. 2. Barnes, 424. N Fulwood's 


| i . fa. in a ſuit by bill was e becauſe i returnable 
— ye 97mg 3 n Mich. . - 4 5 
8. Contipuances were entered on the roll of a fl. fa. ſued out 
within the year, by vice comes non miſit breves, and a ca. ſa. awarded 
thereon ; but the firſt j. fa. nor any other appearing to be returned 
by the ſheriff, the continuances ſo entered were deemed inſuffi- 
- - cient to ſupport the ca. /a., and a rule was made to ſet it afide, and 
for a ſuperſedeas to diſcharge the defendant, Blayer v. Baldwin, 
Trin. 31 G.2. Barnes, 213. 1 
9. Pending a writ of error the plaintiff in the original action 
brought an action of debt on the judgment, and obtained a fecond 
judgment by default, and ſued out execution thereupon; and the 
theriff being actually in poſſeſſion, the court were applied to, to 


ſet aſide the latter judgment and proceedings, which however they 2 


refuſed to do, but only directed the proceedings to be ſtayed, 
| Tafwell v. Stone, Trin. 9 G. 3. Burr. 2454. Gt, 
10. Treſpaſs againſt two defendants who ſevered in pleading, 
and one of them ſigned judgment of nonprot and ſued out execu- 
tion. The execution was a ca. /a. in treſpaſs on the caſe, inſtead 
of treſpaſs. On a motion to ſet aſide the judgment for irre- 
arity, Buller, J. ſaid, that as to the judgment, it being of a 
former term, it could not be ſet afide upon motion, but muſt 
reverſed by writ of error; but as to the execution the court ought 
to interfere, becauſe it could not be got at by writ of error, and the 
y had no other remedy. The execution was ſet aſide; the 
plaintiff undertaking not to bring an action. Philpot v. Muller, 
Trin. 23 G. 3. Doug. 169. u. (+ 56.) 


11. If a writ of error be ſued out, and the plaintiff will not ſign. 


| judgment till after the return of the writ, in order to avoid the 
effect of it, and then ſues out execution, the court will ſet the 


execution aide. Per Buller, J. in Faques v. Nauen, Trin. 26 G. 3. 


1 Term Rep. B. R. 280. © i BY 


— 
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c 9 ig ebend ferien an Klees, Whit 1 
(M. a. 3) By extends facias et liberate. What and . gs. 


e how, And gf what it may be. 


* AN extent on a ſtatute ſtaple was firſt taken out into the MIS 4 
county of Stafford, and a liberate was returned and filed, Wm 91. 
and after that another extent was taken into the county of Netting - n 
ham, and a liberate returned and filed; this appeared at a trial, and 

a caſe was made. Fer tet. cur. it was held, that if the party makes 

his prayer into ſeveral counties, he may have his execution into Sa 
all-thoſe counties; but here was no prayer, ſo the court gave | 


, 


leave to apply to the court of Chancery to enter a prayer in te 


petty bag, and leave was given, and a prayer was entered in form 


(a) into all the counties of England, which was enough to warrant (=) Me 


the extent into theſe counties. And the cauſe going down to be P. 
tried again, the plaintiff had judgment. Oats v. Robinſon, Mich. 

$G.1. Forteſc. 373. ein © ; J » he 4 BE 

2. An extent is a known term; it may iſſue at the ſuit of the 

crown or of a ſubject upon a ſtatute- merchant; but it has a differ- 


ent eſſect from a F,. fa., for on a fi. fa. the ſheriff cannot deliver 


the goods, but muſt ſell them. Per Lord Hardwicke in Moore v. 
Anderſon, EA,. 8G. 2. ' Rep. temp. Hardwu. 103. , & 


(MI. a. 4) By Elegit. In what Caſes. And how (a). v 599. | 
e e e eee ge ee 225: tay eo (a Nat let. (D. b). 
T is agreed, that the moiety of lands extended under an elegit Lene 
1 muſt be ſet out by metes.and bounds; of which Buller, J. ſaid pr e, 5 
he took the meaning to be a moiety in value, which is aſcertained fre fer : 
Fool Vide Den ex dem. Taylor v. the Earl of Abingdon, mera per * 
Mich, 21 G. 3. Dougl."473- 476. | „ ee! | nh PR 
per mie e + Dalt. 235. cites 31 Af. but Mr. las be can find no ſuch 5 
2 of Abbes. There n the — 14 which is — Par, += 
bert (Ev. 54+), the court differing in opinion; the only queſtivn,was, Whether the return could 
828 » it not appearing that po had been delivered by metes and bounds? ide 
8+ 479. (2-1, | | is | 


(M. a. 6) Where there are ſeveral Judgments, which ru. z 

ot them ſhall have the Precedenex. 5 
HERE were two judgments, and the queſtion was, Whether EY 

the court would ſay that one had the precedence of the other? 


but they both referred to the ſame day, therefore the court held 
that the priority of one could not be averred. Lord Porchefter's 


Cale, Trin. 23 G. 3. cited 1 Term Rep. B. R. 117. 


o 


1 


= = A 
C * — 9 " * 
; a - » rs 4 
* FR ” 4 % * 
142 18 Execution. 


(N. a. 2) Scire Facias. On what Judgment it lies. 
Similar rale O a judgment of above 20 years old, the court (according to a 
precedent} gave leave to the ad miniſtrator cum teflamento 


= in the 


cake ofa” anness of the plaintiff to ſuc out a/c. fa. to revive. But that no 


Judgment of execution ſhould. be taken out thereon until either the ſheriff ſhould 
_ ten years make an actual return of ſcire fect, or an affidayit ſhould be made 


and filed of perſonal notice being ſerved on the defendant of iſſuing 


+ Bagnall 
5 GB. ſuch ſcire facias. Coyſgarne v. Fly, Kaff. 15 G. 3. Blackſt. 995. 
Snug. ta tm fo nod oper bra wt en, Bt 


+7 


1. 8, r (0. i! In what Caſes * ought tobe a ScireFacias, 
1 (After the Tear.) 


$.C. Barnes, 1. 1 HE laintif took out execution on a judgment of above a 
Ie ran faid s ſtanding, without reviving it by a /cz. fi and it was 
by the court, infifted for the plaintiff that he had been hindered from taking out 


that there execution by an injunction out of Chancery. The court diſcharged - 


Acre the execution, becauſe the judgment was not revived by /c. fa., 
between the and ſaid, that the plaintiff might have revived his judgment . ſci. 
caſeof a writ fa. without breach of the injunction. rer SIG & Ux. Hil. 
of ended 6 G. 3. . Pratt. Reg. C. B. 377. ** PRs 
tion, the former being a judicial proceeding appearing to them upon ned? ALY [ENG INE ns 
not a matter of record ſo as that the coyrt can take notice of it. Winter v. Lightbound, Eaſt 6 G. 1. 
Str. 301. But in a later caſe, eee, that the delay of taking out execution aroſe from the 
| Gefendants, by bills in Chancery for injun and b 2 for payment, the court were 
; Unanimous that this tule of reviving a Jadgment of — by 1 ſei. fe. before ſuing our exe- 
upon it, which was intended to prevent a furpriſe upon the defendant, ought not to be taken 


. nes of by defendant, who was fo the from being Forprte by the plaintiff's delay, that be was 


- the cauſe of it; and therefore they refuſed to ſet afide an execution taken out after a year without a 
ſei. fe. Michell v. Cue & Ux. Mich. Rs 2. Purr. 660. d. ger ee ee 
Hale . Riley, Deug- 7. 


8. Winter 2. The risto « hoody uted from the day of Gening ths 
v. Light- ment, 77 the terms. ae v. Gray & Us.,' Hil 6- 2 
N N Barnes, 197. 

Str. 0 3. Defendant obtained a ſuper/edeas for want of a declaration 
in an action of debt on judgment, and was afterwards: taken in 
execution by a ca. ſa. iſſued after a year and a da (oo the time of 
.the judgment, without any /ci. fa. to revive. The defendant ob- 
tained a rule to ſet aſide the ca; : there being nothing to warrant 
the continuance of a ca. ſa. on the wa Wards: v. e. Trix. 
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| entered up, becauſe it relates to the firſt day o 


Execution!  - 143 

1 | 72 | „ N 2 

(P. a) In what Caſes without Scire Facias (a), ng 
rng n IT. Z | | (a) Vids letter (P), pl. a. 

t. A Fi. fa. was taken out within a year, and nulla bona returned; Rue to ſhew | 

| this is continued down for ſeveral years, and then a ca. ſa © why 


iſſued; which was held to be regular without a /ci. fa. Aires v. not be fet 


Hardreſs, Trin. 4 G. 1. Str. 100. be the 
74 . * | 1 * 
year old, and not revived by ſci. fa. nor any continuances of f. fa, entered on record, 


deing above 2 
The plaintiff, before cauſe ſhewn, entered continuances and produced niervening writs of Pp. fa, 


to warrant the ſame, the rule was diſcharged ſans coſts. Low v. Beart, Eaſt. 20 (3. 2, Barnes, 410. 


| Fi. fa. or ca. ſa. cannot be continued without ſuing out the wr.t, Barnes, 2:0. An eleg it may, Ib. 
- —Within a yer after final judgment a f. fa. was ſued out in Eaſter term 1757, and returnable on 


the morrow of the Aſcenſiowin that term, and was continued upon the roll down till Trinity 1758, by 
wice-comes non miſit breve, and the defendant being then taken upon a ca. ſa. it was moved to diſcharge 
him, there being neither a ſei. fe. nor any execution returned by the ſheriff, And fer cur. — The de- 


fendant muſt be diſcharged out of cuſtody; for it is irregul-r to con / inue an execution on the roll which 


e eee filed. Blayer v. Baldwin, Trin. 31 G. 2. 2 Will. 82. S. C. Barnes, 213. 


2. The plaintiff levied part of his judgment within the year, and 


after the year was expired revived by ſci. fa., and took the defend- 


aut in execution. The court held that it was unneceſſary to ſue 


out the ſc. fa., fince the plaintiff might have continued the exe- 


cution on the roll, but it was not irregular to ſuc out the ſci. fa. 
Marſergh v. Harlin, Hil. 5 G. 2. Pratt. Reg. C. B. 209. 


(E. a. 2) Where a Sci. Fa. mult be, or a new Action. Wen. 


| beende wren wr defendant gave to B. a warrant of at- 

torney to confeſs a judgment for 1592 ., upon which judg- 

ment was immediately entered up, but no execution was ſued out. 

The defendant died in Zafter term on the 5th May. On the 19th. 

May in the vacation between Eaſter and Trinity terms, the plain- 

tiff (H.) ſigned j ent on a warrant of attorney given by the 

defendant in his lifetime, upon which execution was taken out. 

The latter judgment was not docketed until the gth of June. 

Upon a motion to ſet aſide the judgment and execution, Lord 

„C J. ſaid, that in general when a judgment is entered up 0 

in the vacation on a warrant of attorney, and the defendant was 

alive within the preceding term, it is a valid judgment, though the 

defendant be not alive on the day when the judgment is actually 
the antecedent 

term ; therefore there is no objgRion to this judgment. But the 


1 = * ] 
execution is irregular ;- the plaintiff ſhould have ſued out a fei. fo, 
to revive the judgment againſt the defendant's executors (a). The («) Yide 


moment a party is dead, the rights of his creditors are fixed 3 great Flche, the 


injuſtice may be done to creditors if the- judgment mitted 2 


| be 
to ſand. Heapy v. Paris, Trin. G. 3. 6 Len W ms. 400. 


a. (E). 
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rene a 1 "the ſheriff cannot deliver the desde, bat b 

ſell "Ogg Fer Lord  Hardwicke in Moore v. Anderſon, 
1 8 G. 2. e 

- Where there is a tenant in poſſeſſion, and an execution by 

. 6. is againſt the landlord, whoſe term is to be ſold, the tenant 

cannot be turned out of poſſeſſion. — 


Ole, Faf. 29 G. 3. 3 Term Rep. B. R. 298. 
mmm nnn | 


* 1 * 


(Q.. 3) By 7 Facies. | 77 


— 


to iſſne for a fee farm rent, (though there was one prece- 
dent for-it in 36 Car. 2. produced,) but that the proper remedy 
was by 8 Lupton and others v. Barker, Herbs El. 14G. 2. 
Bunb. 348. 
2. To a þ. fa. directed to the ſheriff of Exeter, he returned 
| Ved: Lav, that the defendant was a beneficed clerk having no lay fee, c. 
con: On which plaintiff ſued outa ft fo. de bonis eccleſ. directed . 
- biſhop of Exeter. On receipt of which, his vicar general 

TY a ſequeſtration directed to the churchwardens of 75 
queſter the tithes and eccleſiaſtical profits of defendant $ ot 
age. This ſequeſtration was not publiſhed,'byt was ſtayed in the 
regiſter's hands by deſire of the plaintiff's attorney. Soon after 


ſuit of other plaintiffs, on 'which ſequeſtrations were made out 
thereby levied fome money. Pending theſe: writs the plaintiff. i in 
the firſt writ on which the ſequeſtration had been ſtayed died, and 
left his attorney his executor. The executor finding that ſome 
money had been levied as above mentioned, claimed it, 2 
that notwithſtanding the ezecution was delayed and the 
returnable, yet the ſequeſtration thereon granted had a priority 
: to others 3 and, to enforce his claim, called upon the biſhop hop by 
2 rule to return the writ. On ſhewing cauſe the court — 


liſhed while the writ was in forcæa had no priority; 
+ It had been publiſhed, the execution would have taken effect, 
_ - and muſt have been firſt ſatisfied, notwithſtanding the writ . of 
execution was returnable long ſince. Lega — , v. The 


S. dorſed to levy 1251. (the arrears of two annuities, to ſecure 
amen of an queſtration 


_y 


i * 


1. n court ſeemed to be of opinion that a 1 | 


two other writs of 2 went down againſt the defendant at tbe 


r . Mm gar DO mean 


and ſent to the churchwardens, who duly publiſhed them, and 


that the ſequeſtration on the teſtator's writ not de e * — ö 
t 


9 3 22 G. 3. 1 C- 351. 
Vide the . 1794 a lev. fa. te rakes poor ar iſued to the 
rung oh Biber of. ncheſter, returnable in 15 days o Saint Martin, in- 


which judgment had been entered 6.9 2009) on which a ſe- 


— 
nm 


LT ab 


„ 


nr 


de ito atedoleotact abahicaind robbie tre tneaetadi 


queftration iſſued. On the 25th April following the biftiop” was mouity nv 

called upon to return the writ, which he did, ſtating, that he i l 
had cauſed to be levied of the fruits, tithes, &c. the ſum of che nn. 

a uh 185. 10g. Between the 25th November, the return day "thop's e 
the writ, Raft. 


and the 25th April, the ſequeſtrator had received à ws, 


' much larger ſum from the profits of the living, which, after cee 


certain deduCtions, remained in his hands, and which, together was not e- 
with the fum before levied, amounted nearly to 125 J., the ſum eat — — 


indorſed ; and ſeveral other writs of leu. a. had been delivered would un- 
to the biſhop, at the ſuit of other plaintiffs, againſt the defend - doubredy * 


ant; ſome before the return day of the firſt writ and ſome after. n 


It was moved that the biſhop and his ſequeſtrator ſhould proceed ſum inf, 


to levy the plaintiff's debt out of the growing profits of the wasſativfed, 


vicarage, and that the writ and return ſhould be taken' off the Co is 


file, and the writ amended, by indorſing on it, to be levied the the plaintiff 
ſum of money then actually due to the plaintiffs. Per cur.— could, after 


This is certainly in its nature a continuing execution, unleſs the — — 
plaintiff takes away the authority under which the ſequeſtration ſeme bis 
iſſues, by calling generally for the return of the writ. - The miſ- priority with 
take here was calling for that return. The proper way would —— 
have been to have ruled the biſhop from time to time to know rears of the 


. what he had levied. All that can be done now is to amend the unoty over 


return, by inſerting the amount of the whole ſum received under 


might have. 
wt delivered an- 
other writ to the biſhop in the interval after the ſum indorſed on the former writ was levied, and before the 
time of the next periodical payment arrived? The equitable interpofition of the court ſeems bitherto to 
have extended no further in caſes of Judgments entered on bonds to ſecure annujties than to permit 
the judgment to ſtand as a ſecurity for the future payments and freſh executions ta be taken out u thoſe 


* 


* 
7 — 


(Q. 4) By Habere Facias Poſſeſſionem, &c. , 11e 
T HE leffor of the plaintiff died on the 1ſt March, after which | | 
4 the writ of poſſeſſion was taken out, but it was teſted the laſt 


day of the preceding term, returnable the firſt day of the follow- - 
ing term. This was held by the court and the Maſter to be 


regular. Das ar dem. Beyer v. Roe, Mich. 7 G. 3. Burr. 1970. 


(Qa. 5) Habere Facias Sciſnam, or . &e. vie. 16. 1 


' 


how, and neceſlary ; in what Caſes. 


1. A Special verdict in ejectment ſtated 2 recovery, but the jury It was mor- 


did not find that a writ of ſciſin Was awarded or ever ed that a 


* | . fa. de 
iſſued, or that the judgment in the recovery was ever executed, 9 


 Andiit being made a queſtion whether a judgment in a recovery 893 bur it - 
not executed is of any force or validity, it was held to be a ſettled *\ denied.- 


1 Wil. 55. 


principle that a t ia a xecovery not executed: has no man- S. C. Str. 
. Vol. V. — 11. "OY Es na 


| —T—WWWG6GGWGGGGWWWWWW Ln AIRY Os 2 H. Black. 
$83. (a. 6). | | 2 


* 


the ſequeſtration up to the 25th April. Marſh, Knight and others * 
v. Fatucett, Clerk, Mich, 36 G. 3. 2 H. Blackft. 582. 


bas 


AD 


< 
12 . 


we | 0 
— Witham v. Lewis in Error, Eef. 17 G. 2. 1 Will. 48. 
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„der ol operation, and will not alter the nature of the eſtate. 


. 


<confidered as 2 firange caſe, tad thi jodgwn of Froceidiag Gees Revo horn cheniftad that on 
k 


| application 
+ was tale to the court of Common Pleas to retify the M- 


of the court. The unit of feifia (it Is well knows) is never executed, Per Lord 


- *% . 


euren, 3 Term Rep: B. R. 279. 


Age 2. Upon a ſpecial verdict in ejectment, objeftion was taken to 
wp ys . R. the regularity of a common 3 becauſe it appeared ſrom the 
Aa return of the ſheriff that he had executed the writ of ſeifin'on the 


- They areal ſeiſin ſhould have been delivered after the judgment and before the 


o 
_ 


completed within the ſame term. Per Grote, J. Ib. 


me de to 46. 63. 4 


Sm. K. return of the writ, and that the proceedings ſhould-all be in the 

The kills ſame term. Which requifites having been complied with in this 
8 caſe, it was directly within the ſtat. 14 G. 2. c. 20. , 5 & 6. 
C. 40. 


As therefore the day mentioned in the ſheriff's return was rep | 
| meantt® nant to the reſt of the proceedings, it was to be rejected. Godright 


le where r dem. Burton v. Righy and others, Trin. 32 C. 3. 2 H. Black. 


— 


— — 


de done were 


Den, (R; a) When a Sci. Fa. is to be ſued. How it may 


be, and againſt what Perſon. 


ec 1. 4 Writ of inquiry was executed 3 before final judgmient the 


8 A defendant died; the plaintiff ſued out a ſci. fa. againſt the 

2 Will. 243, adminiſtrator, upon the ſtat. 8 & 9 W. 3. c. 9., to ſhew cauſe 

Thy execution of the damages aſſeſſed ſhould not be had out of 

the aſſets. The adminiſtrator demurred to the /ci. fo., it not 

- deing within the ſtatute, it reſtraining ei. fa. 's to inquiries only. 

But the plaintiff had judgment. Compton v. Leeds, Mich. 13 G. 1. 
Pratt. Re. C. B. 376. | 


2. Sci. fa. to revive a judgment or award of execution muſt be 
| in that county where judgment is recovered or execution awarded. 
Pickering & Us. v. Thompſon, Hil. 17 G. 2. Barnes, 207. 


3. If a defendant, after interlocutory judgment and writ of 
inquiry executed, but before the return of the writ and final 
ud 

e 


t, die, the /cz. fa. againſt the executor ought to be to ſhew 
. 


h aſſeſſed by the jury ought not to be ad- 
Judged to the plaintiff. Gold/worthy v. Sauthcott, Hil, 22 G. 2. 
1 Will. 243. 1 | LL. x 


plaintiff died after verdi@t; and before judgment. 
j was entered and an execution taken out 


/ 


rr ea dig ide III 


Afterwards judgment | 
without 2 ,ci. fo, But it was held, * 
| 2. '& 2. 
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regularly entered by 17 Car. 2. c. 8. yet the F. /a. iſſued 


was 
irregularly ; for there ought to have been a ,/ci. fa. Hari v. 


Brown, Eaft. 24 G. 2. 1 Will. 302. | | 
5. An interlocutory judgment was figned, and a writ of en- 
ry executed; but, before final judgment was figned, the de- 


fendae died ; and after his death the plaintiff ſued out one writ 


i. fa., and upon the return thereto ſued out execution. 

ich was afterwards ſet afide for irregularity ; for there ought 

to have been two writs of ſci. fa. ; one before final judgment was 
ſigned, in order to make the executors or adminiſtrators parties 
to the record ; the other after final judgment, to give them an 
opportunity of pleading or any other matter in their defence.” 
Tomkins v. Gratton, Hil. 29 G. 2. Sayer, 266. 
_ 6. Bi and others before they became bankrupts obtained an 
interlocutory judgment, and a writ of inquiry was awarded, re- 
turnable in Mich. term. On the 8th September, before the writ 
of enquiry was executed, B. and others became bankrupts ; but 


they proceeded to execute the enquiry and to final judgment, 


Then the aſſignees brought a ſci. fa. to ſhew. cauſe why they 


| ſhould not have execution; to which the defendant pleaded the 
matter ſpecially, and prayed judgment if the _— ought to 
J 


have execution. The aſſignees demurred, and udgment, 


notwithſtanding it was objeQed-for the defendant, firſt, that the 


aſſignees ought to have ſued out a ſci. fa. upon the interlocu 
judgment, to ſhew cauſe why they not have a — 
inquiry, and be at liberty to proceed to final judgment; and, 


ſecondly, that the bankruptcy before final judgment was an 
abatement of the ſuit. it and others, Aſſignees v. Mantill, 


Za. 8 G. 3. 2 Will. 372. | 
4. On the Page the payment of an annuity of 80 l. per 
ann., ſecured by warrant of attorney, judgment was entered 
up in Hil. term 1768, and a f. fa. then ſued out, marked to 
bevy 204. (a quarterly payment), which was accordingly done. 
In EAA. term 1768 another ,. fa. was ſued out, but — 
before execution, and the annuity. was regularly paid up to Mid- 
fummer 1771. In Trin. vacation 1773 another fe fa. was ſued 
out, marked to levy 78 J. The condition of the bond did not 
appear on record, nor was any ſuggeſtion made on the roll of the 
accruing of ſubſequent arrears, or ſei. fa. ſued out under the ſtat. 
8&g W. z. c. 11., but continuances were regularly entered on 
Upon a motion to ſet afide the f. fa. the court inclined 
ſtrongly to think, that, though ut common law if the ſheriff only 


_ levy part of the debt, on a. f. fa. marked for the whole, the plain- 


tif may have ſubſequent writs till the whole is levied z yet a 
plaintiff ſhall not mark it for part, and afterwards ſue out ſubſe- 
uent writs for the reſidue, which would tend to great oppreſſion. 
t they made a rule, that on payment of the arrears due, and 
all coſts, the fl. fo, ſhould be ſet aide. The judgment to ſtand 


as a ſecurity for future arrears, with liberty to apply to the court 


from time to time to ſuc out freſh executions thereon, Hewell v. X 


Hefen, Mich. 13 C. 3. 2 


2 
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e. (8. a) The Goods of whom may be put in 
TTT. — 


1. Ufo a caſe reſerved in an action for a falſe return, it ap- 
| A peared that . V., in his lifetime, and at the time of his 
- * * death was indebted by bond to the plaintiff; in the ſum of 400 J. 
Voith intereſt. "WAY. died, leaving V. and J. his executors, 
who, on his death, poſſeſſed themſelves of farming ſtock and 
. other effects, to a much greater amount than the money due on 
the bond. The plaintiff obtained a judgment for his debt and 
| coſts; but on a F. fa. ſued out, the ſheriff returned nulla bona ; 
this was three years after the death of the teſtator. It appeared 
that the executors were indebted to their uncle to the amount of 
800 /., and confeſſed judgment, upon which a F. fa. iſſued, and 
goods were levied boch of the teſtator and the exerutors for ſatiſ- 
faction of that judgment. The uncle knew the goods levied were 
the goods of the teſtator. The queſtion was, whether under the 
- circumſtances the executors had ſo far conveyed away the goods 
of the teſtatogas to deprive the plaintiff of levying her debt upon 
the ſaid goods. Judgment was given per tot. cur. for the defend- 
ant. Whale v. Sir Chriftepher Booth, Knight, Mich. 25 G. 3. 
4 Term Rep. B. R. 625. (n. a) n 0 « 
2. In an action againſt the ſheriff for a falſe return, a ſpecial 
verdict was found, which ſtated in ſubſtance that the plaintiffs in 
Baff. term, 30 G. 3. recovered a judgment againſt V. and A. R. 
aud A. his wife, as executors of W. L., for 36001. 10'5.';*that 
part of it was afterwards paid; and for the reſidue they ſued out 
2 ,. fa,, which was delivered to the defendants on the 28th May 
1790, to be executed. That in Za. term V. V. recovered a 
judgment againſt A. R. for 1047 J. debt, which judgment was 
ſigned 27 May, 1796. That on 28 May, V. V. ſued out a ff. fa, 
bearing teſte 17 May, againſt the goods of A. R., which-writ 
was returnable on Friday after the morrow of the Holy Trinity. 
That the laſt mentioned writ was delivered to the defendants a 
few hours before the plaintiff's writ was delivered to them. 
That the defendants, as ſheriffs, a few hours before the delivery 
x olf the plaintiff's writ, by virtue of the writ at the ſuit of V. V., 
INS ſeiſed certain goods and chattels to the valũe of 2001., then — 
; in a certain houſe wherein A. R. and A. his wife then refided, 
and in which houſe V. L., before, and at the time of his death, 
© reſided, and which were the goods and chattels of V. L. at the 
time of his death, and were in the hands of A. R. and A. his 
wife. That on the'28th May, after the ſheriff had ſo ſeiſed the 
ſaid goods, the plaintiff's attorney gave notice in writing to 
N. Vos attorney, and to the defendants, that thoſe were the 
goods and chattels of V. L. deceaſed, and not of A. R.; that A. 
the wife of A. R. was executrix, and T. V. executor of V. L. 
5 that A. R. and A. his wife were in poſſeſſion of the ſame, = 
e 1 2 1 8 eren FEE 
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Srecation 


that they, were afſets in theit hands for the payment of the debts _ 
of W. L. that ſuch aſſets were liable to the payment of What 
remained due to the glonnihe. and of other judgment debts 
recovered againſt the ſame parties as executors, and were not 
liable to the payment of any debts of the ſaid A. R., the ſame not 
being ſufficient to ſatisfy the juſt debts of VL. ; that he, as | 
attorney for ſuch creditors of V. L., meant co take out executions 
upon the judgments aforeſaid ; and that, unleſs the defendants 
quitted — one or more actions would be brought againſt 
them. t a warrant was ſoon afterwards, on the ſame day, 
procured on the writ of execution, at the ſuit of the plaintiffs, 
which had been delivered to the ſheriff to be executed ; that the 
officer went with the warrant tb the aforeſaid houſe, where the 
goods and chattels ſo. ſeiſed as aforeſaid were, before the ſame 
were ſold or removed, but did not levy thereon. That the owes ſo 
ſeiſed were, at the time of the death 51 V. L., his pray Arn 
that- afterwards. the ſame came into the poſſeſſion of ſaid 
A; R. and A. his wife, zs executrix of his will; and, that under 
the ſaid writ of execution, at the ſuit of V. V., the ſame were 
ſeiſed for the proper debt of the ſaid A. R. That the defendants 
did 'not cauſe the debt due to the plaintiffs to be levied ; but. at 
the return of the writ returned thereupon, that there were not 
any goods in their bailiwick which were of M. L. at the time of : 
his death in the hands of the ſaid A. R. and A. his wife, to be af | 
adminiſtered, whereof they could cauſe to be levied, Wc. After 
this caſe had been twice argued at the bar, the points taken * 
being, 1ſt, Whether the teſtator's goods could be taken under 5 
an execution for a debt of the executor's (a)? 24, Whether they 6 For the 
could be taken for a debt of the huſband of the executrix ON plaintiff on 
The court gave ment for the plaintiff, Buller, J. diſſentiente: —— 
Farr and others. v cuman and —_— 32 &. z. 4 Term Crane v. 
Rep. B. R. 1 — SD MY 


1 Eq. Ca. Abr. 240. Ellis's caſe, 1 Atk. 101. ay 1369» cen Dig. ker the det 4 
ants, Hoyl v. Lundon, 3 Keb. 839. Elliot v. Mons + 3 Barnard. 81. Nugent v. Gifford, 1 Ack. 
463. Ruſſell's caſe, 5 Rep. 25. 2 Veſ. 268. and Whale v. Booth, Mich. 25G. 3. 
(5) For the — on this point were cited Bro. Abr. tit. Baron and Feme, pl. 84. Ib. tit. Ad- 
miniſtrator, pl. 38. Norton v. Sprigg, 1 Vern. 309. Bachelor v. Bean, 2 Vera. 61. 1 Com. Dig. 
269. Went. off. of Executor, 298. 1 Com. Dig. 570.—For the defendants, ni 
6 Cro. Jac. 348, Thruſtout * Coppin, 3 Wil. #77» Blackſt. 801. a : 
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| . q After Execution. In hat Caſes Execution uur. 25. 
may be after Execution. 


N 4 Plaintiff cannot ſue out a ca. ſa. and f. * againſt the 
defendant at the ſame time, and take out ſheriff's war- 
rants thereon. The plaintiff had done ſo, and executed both, 
and both were ſet aſide, Snape and others v, Hancock. Trin. 6 & 

G. 2. Barnes, 198. _ 
2. Plaintiff having recovered judgment in the ori ginal aQtion 
for 261., levied 137. on the * one of the. bail þ + 
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1 had ſufficient to anſwer the whole debt), with intent to levy the 

remaiaing 13 l. on the goods of B., the other bail; but the e 
of B. amounting to no more than 6 J., he reforted back again to 


C., and by a ſecond execution levied 91. more. The ſecond 5. 


F. againſt C. was ſet aſide, and reſtitution ordered. Fiſher v. Car- 
-  - __ wuthers, Raſt. 9 G. 2. Barnes, 202. E 

3. A creditor, having the body of his debtor in execution 

under a ca. ad /a,, during the continuance thereof the ſheriff takes 

- + out execution under a Jef ſeizes a leaſehold eſtate of 99 years, 

but made no ſale thereof till after the return of the writ of exe- 

cution, and then ſells it. The gueſtion was, Whether this execution 


-by F. fa. iſſued out, was ſuch as would authorize the ſheriff to ſell 


tte term and aſſign? Lord Hardwicke held, that by law, during 


the exiſtence of the capiat and the perſon in cuſtody, a ,. fa. 
ought not to be taken out, and the court, without putting 

party to his audita quere/a, would ſet it aſide on motion. But yet 
that F. fa. was not void, and the ſheriff might juſtify taking the 


2 leaſehold by that writ, and ſo might the purchaſer under the 


*ſheriff, w!:o gains a title; for it is not at the peril of the pur- 
chaſer under a f. fa. whether the proctedings are regular or not. 
ES Jeunet v. Wilkins, Hil. 20 G. 2. 1 Feſe 195. | b 

Na, 4. E., one of two. defendants, having been taken in execution 
| TR Y. on a ca. fa. iſſued againſt both, was ſet at liberty by the plaintiff, 


A | 
Baring been did not in the mean time pay the debt. Whereupon C., the other 


once end, defendant, moved that the writ of ca. /a. ſhould be quaſhed, which 


in execution 


upon a judg- Was ordered accordingly. Then the plaintiff ſued out a te 
— nent, and execution againſt E., and took him a ſecond time; upon which 

— he moved to be diſcharged out of cuſtody, and to have the ca. /a. 
of the exe- "ſet aſide, and ſatisfaction entered on the roll. And the court 


cution - made a rule to that effect. Clark v. Clement and Enghfb, Hil. 


badi 36 G. 3. 6 Term Rep. J. R. 252. ; | 

the conſent of the plaintiff, cannot be liable to any further execution upon it; nor can the plaintiff 
bring an action of debt upon the ſame judgment already ſo carried into execution, and the defendant ſo 
" Wiſcharged upon it. Held en dem. Vigers v. Aldrich, Mich. 10 G. 3. Nurr. 2482. and wide Jaques 


x v. Withy, Hil 27 C. 3. 1 Term Rep. B. R. 557. 


Den (. a. 4) After Delivery by Parliament. 


1. THE defendant's goods having been taken in execution, a 


motion was made to ſet aſide the f. fa, and to reſtore the 
E levied under it, on the ground that, as the defendant had 
e 


| n diſcharged under the inſolvent act, 34 G. 3. c. 69. his 
future effects as well as his perſon were protected againſt any 


- execution for any debt due before the 12th February 1794. But 
the court ſaid, that the act did not extend to the effects of the 


'  Infolvent, but was confined to the diſcharge of the perſon. Spal- 
8 v. Meurbunſe, Trin. 35 G. 3. 6 Term Rep. B. R. 
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defendant On an undertaking by him to render himſelf on a given day, if he 
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| / intereſt and coſts from the time of the judgment to the complet- 2 


— 


151 


Execution, 


| c What Execution ay to ih a Afr rug 


Capias or Fieri Factas, 


"=P 2 f. fa. „ 
coſts levied, plaintiff, before the return of that writ, ſued 
out a eff. 1. fa., and levied the reſidue. TOE Its 
NN coſts. 9 
der Trin. 0 gr 6. 2. Po 213. 


(K 2) Reftitarion awarded. In what Cafes... — > 


1. A Verdi and judgment for the plaintiff on a bend en — 


which execution was taken out, and the debt, intereſt, Rs CB. 
F levied out of Det se 
ed, worry the defendant moved for reſtitution of all the mo- bond, - 
being 37. 105., except 21 ., which was allowed on cn 
he dof. It was referred to the to compute what the plaintiff 
was dae as between attorney and clientz and the court ſeemed to * 
be of opinion, that in all ſuch caſes the prothonotary ſhould allow 


ing of the execution. A 6 G. 2. colts, the - 
Caf. Prad. C. B. go. 2 1 5 ; mage” 
| +. Joon, Tra. 13 & 14 0. Prack. Reg · C. F. 416. Dakeyne v. Thornhill, Bees, 198, 


2. The court were of opinion, that after execution executed, 
though the judgment be for a penalty, they have not juriſdition 
dat common law or by ſtatute ta refer to the prothonotary to exa- 
mine into the ſum due for principal, intereſt, and coſts, and into 
the quantum levied; and to order reſtitution of the oyerplus with- 
out conſent; but defendant muſt ſeek relief in a court of equity. 


+ - Bevan v. „Trin. 13 14 G. 2. Barnes, 204. 


3. Defendant became a bankrupt, and after his certificate al- $. P. A. - 


| lowed, his goods were taken in, execution : he applied to have denne 7. 


the fieri facias ſet alide and reſtitution, Sed per cur. We are not 16 70 ; 


required by the ſtatute to proceed in a ſummary way as to the Baraes,206, 
goods of « bankrupt. * If the defendant did not obtain his certi- 6; 2 $0 
ficate in. time, ſo 7 
e De an ring 


- 
* 


C. Dl What. A may be aber mother. 1. 


7 e er ck ot Beige, by vi POT St 
the debt upon the goods, and after a nibi/ returned 
EXIST ſues out a ca. ſa. a. and arreſts the defendant; and 
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3+ I Execution, 8 | 
= bas ſome benefit from the lands, the taking out of the writ is not . 5 
F ny 74 an actual election. Beacon v. Pect, Mich. 6 G. 1. Str. 226. . oy 
W (C. b) Pleadings in Bar of Execution. > 
weak af yy HT UN 12 r N. ü * 
12 a ſcire fariar againſt defendant, to ſhew cauſe. why tte * 
1 ® plaintiff ſhould not have execution of his debt and damages 2 
recovered agaiuſt defendant's teftaror; ſhe pleaded, that the plain- 3 
tiff ought not to have his action againſt her becauſe, rc. ſhe had 0 
paid. The plaintiff demurred, and objected that the plea was WES 
© bad, in alleging that the plaintiff ought not to haye his action, &c. 
for that a ſcire facias guare executio non, Bro,” is not en action. ; 


1 Sed per cur. Wherever a writ requires a plea, it is an action, and 
though a ples be inſormal in its conclufion or beginning, yet if it 
prays 2 right judgment, courts have always rejected the informal 
words, and given judgment according to che c hts, and merits of 
tte cauſe. Grey v. Joner, Executrix, 7755. 4 0. 3. 2 Vi. 251. 


* : "% bay A 75,4 358 9 Mie 405 n. wah: ef 4 e 
e D. b) Writ and Inquiſition. Return thereof. 
I a4 | +7 Eating rt Kren Ty : 


1. FF it be returned to an #legir that there are nb lands, the ſhe- 
1 riff need not return àu inquiſition; for the uſe of that is 
only to deliver a moiety of the lands by, if there are any. S- 

© 4, », houſe v; Ewen, Trin. 4G. 2. Str. 84. | 
2.̃. The ſheriff returned an inquiſition, taken upon an elegit, 
which mentioned by name all the different farms and tenements 
of which the defendant's eſtate in the county confiſted, with 
their value, the number of acres in each, be the ſame more or 
leſs, the tenants' names, yearly value beſides reprizes, and the 
clear yearly amount of the whole; and then repeating the names 
of a certain number of them, their number of acres, more or 
leſs, and yearly amount, it found that thoſe particulat farms and 
teuements were a true and equal moĩety of all the ſaid lands and 
premiſes of the defendant in the county, which moiety of the 
laid lands and premiſes the ſaid ſheriff, on the day öf taking the 
ſaid inquiſition, had cauſed to be delivered to the plaintiff by the 
price and extent aforeſaid Sv. To this inquiſition it was ob- 
jected for the defendant, that the writ had not been duly executed, 
and that the inquiſition was void on the ſace of it; for that a 
moiety of each farm ought to have been extended and delivered 
to the leſſor of the plaintiff, and not a certain number of diſtin ' 
farms,- amounting in 'value to a moiety of the whole. But the 
court held clearly, that the inquiſition, and return were good. 
Den ex dem. Taylor v. The Earl of Abington, "Mich, 21 G. ED 


. ee e 
Fior more of Executions vide. tit. Baron and Feme, Error, 
. r Prerogative of the King, Superſedeas, Sheriff; and 


er proper titles. ö 
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and before whom, and. how. 


12 


75 T executors being appointed by the will, one of whom 


renounced, and afterwards claimed (as a ſtranger) tb be 
id by the eſtate for his labour in aſſiſting to wind up the affairs; 


d Chancellor held, that the circumſtance of his having re- 
nounced; the will was immaterial, becauſe he was {till at liberty, 


By whom, as Executor , the Probate may be, Vis. 54. 


re 


whenever he choſe, to accept the executorſhip; otherwiſe, if 


beta executors had renounced, and the ordinaty had thereupon 


granted; adminiſtration. .Robinſon-v. Pitt, 3 P., V. 291. 8. P. 
K. v. Simpſon, 3 Burr. 1463. 1 Blacki., 456. A 


2. If the prerogative court grant probate where in fact it ought 


to have been done by the ordinary, (there being no bona notabilia,) 


et the biſhop's court cannot ſuffer the to be proved again 
before them, till the former probate has been repealed, for bei 
2 ſuperior juriſdiction ĩt is not void, but only voidable z 


the regiſter of the biſhop's court compels probate there, it is 


extortion, and inditable. Rex v. Laggen, 1 Str, 73. 8 

3. A. creditor having objected to the inve delivered in by 
the adminiſtratrix, the ſpiritual courts decreed for the creditor z 
but the court of K. B. granted a prohibition, as being clearly 


7 


former codicil, and 8 of D. and E. ? It was held 
but an additional appointment, and that they 


were all executors, Frewen v. Relfe, 2 Bro. Ch. 220. 
0 .&s * — 923992 2 a . No "Is. 

. 4 id 4 
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* 8 (B.6) The Force of the Probate of a Will. 


T. executor has the right” immediately on the death of the 


teſtator, and the right dra ws after it a conſtructive poſſeſſion. 
The probate is a mere ceremony; but, when paſſed, the-executor 
ITS, does 1 derive his title under the probate, but under the * 
I The probate is only evidence of his right, and is neceſſa 
him to ſue; but he, may releaſe, Cc. before 
Fer cur. in Smith v. Milles, 1 Term Rep, 3 8. 


6 Huben v. We * 461. 
4 2 0 2) Adminiſtration to ſeveral. Their Power 
| and Pleadings. - 


dne and W. H., adminiſtrators of J. H, empower 
he defendahts, by letters of attorney, to get in the inteſtate's 


— 


effelts"in Flanders. V. H. afterwards. altes the nccount wih 


them, receives the balance, gives 2 general releaſe, and then 
dies. The plaintiff, as Carving: adminiſtrator, prays the ſtated 
55 acebunts and 1 may be ſet aſide, as being ſettled without 
4 | his privity. Lord Chancellor ( Hardwicke) held, that one admi- 


bind his companion, as one executor can; but in this caſe the 

_ deferidants acted under a joint letter of attorney, on which the 

- adminiſtrators might have ſued in their own names for an ac- 
3 ore this is the caſe of a joint debt owing to 

two (not as adminiſtrators), and as the one has releaſed, the 
ion is gone. The account and releaſe, having been unfairly 
; gt ro eo ood e 


5 8 2 -(k) To whom it od; to be grand. 


1. JA HERE wife has 2 RE, 
| make a will, and diſpoſe Abe leaſehold of eſtate, though 


her will ſhe names an executor, yet the huſband ſhall admi- 
miſter ; for ſhe had only er of zppoinment fo a to controul 
"the 1 . reſpe£t to that leaſchold eſtate. Rex v.. 


x. n 
ſieparate uſe, and to be diſpoſed of as ſhe ſhould think fit; in 
conſequence of which the wife deviſed her ſeparate eſtate to 
truſtees; the huſband obtained a mandamus to compel granting 
of adminiſtration, on the ground that his aſſent was a given 
the wife's making a will, and there might be other eſtate of 
vife. . un. 5 N 


— 


asg RENTE 


— 


niſtrator cannot releaſe a debt, or convey an intereſt ſo 28 to 


Ersa ere 


r 
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that the wife ſhould have power to make a will, and diſpoſe of 
he 


r eftate, and the wife accordingly made a will and appointed 
an executorz the court of King's Bench refuſed a mandamus, at 
the ſuit of the huſband, to compel adminiſtration to be granted 
to him; for here the huſband has excluded himſelf from ſhare 


_ of her effects. Rex v. Betteſworth, 2 Str. 1111. - 


- ef 


(K. 4) Adminiſtration 'granted. To what Perſons. . 5 


Perſons intereſted. 


: 


| ACTION on a bond, againſt defendants, as adminiſtrators of | 


Lowe, averring that adminiſtration was duly granted to — 


them. 1ſt Plea, That ſuch adminiſtration was not granted to 
them. "The caſe was, that Lowe was found, by inquiſition, to 


have been fel de ſe. Defendants procured a warrant, under the 


ſign manual, to obtain adminiſtration for the uſe of, and to be 


accountable to his. majeſty: adminiſtration was thereupon granted 
them, in the uſual form, except the addition of the words © For 
&« the uſe and benefit of his majeſty.” The court held, that the 


. . perſonal eſtate of Leue was yeſted in the crown, by the forfeiture 3 


upon record, ſo as not to be diveſted but by matter of record, ; 
which letters of adminiſtration are not; and therefore the remedy | 


| ſhould have been by application t6 the favour of the crown. But 


Plaintiff's place, he was made a party to the rule, and'the protho- 


we cannot, on the face of theſe letters of adminiſtration, ſay they 
are voidable z the crown may be entitled to adminiſter, as ultimur 


heres, to a baſtard, or other perſon having no next of kin; nei- 


ther ſhall the defendants be allowed to diſpute the validity of an 
inſtrament under which he has ated. Judgment for the plain- 


tif. Marit v. Johnſon, Dougl. 542. 


(L. 3) Adminiſtrator durante Minore Ztate. When 1s. tor. 
ſuch Power determines ; and the Effect thereof 


IF adminiſtration is granted during the minority of two per- 
1 ſons, it ceaſes when one of them comes of age; and 2 | 


_ viſiration ought to be. granted to him. Mei v. Poulton," 


(Q What Actions Executor or Adminiſtrator . 
ſhall have. And againſt what Perſons. 
AFTER a rule by conſent to refer it to the prothonotary to in- ] > 


* * into the guantum of the debt and value of the goods 
* 


and before the prothonotàry had made his report plaintiff 
died. Upon application of the executor who offered to ſtand in 


— 


* 


etecutor, 


" a e | : —V 


N notary was directed to proceed without the conſent of the He fend- 
ant to this rule. Turner v. Cooper, Hil. 20 G. 2. Barnes, 210. 
7 12 TL 4 "POT 23 Þ KY N 1 188 


* , 


2 * 


be, (Q 2) Attions by Executor. Declarations (a). 
tz. " 43s þ 29 > 1 


(ea. te (Z. a 4. 


Fuze. 1. CASE by the executor of the aſſignee of commiſſioners of 
dump. ' bankrupt, for goods ſold and deljvered by the bankrupt, the 
8 3 deſendant prays oyer of the letters teſtamentary which, are ſet out, 
— Tv and then demurs. The fact was, that the inſtrument ſet out was 
nan exemplification of the probate, that being loſt. The plaintiff 
had judgment; for the inſtrument ſet forth ſhewing that there was 
a probate before the action was ſufficient. Shepherd v. Shorthsſe, 
EEE SEE alias Eat aol, bs”. Agog) 
Fide 4Temm 2. If 1 declare as executor, and alſo in his own right, 
| 3 will be il Pure,, Agr. An Eeæeirin, . 
.. Foc cops for andne} Red rod herd bythe 
defendant to the uſt of the teſtatur and to the uſe of the executor as ſuch. Petiie aud another Exe 


1 * 
- I? — 17 1 


1 


be might indorſe to the plaintiffs as ſuch executors. The ſum 
w ben recovered would be conſidered as aſſets, and that is all the 
1 1 court look to. The declaration Was according to the truth of the 


caſe. , King and ethers, Executors, v. Thom. Same v. M<Linnan, 


Mich. 27 G.3. 1 Term Rep. B. R. 487. 
| 4. In troyer for goods, the firſt count ſtated the trover and 
_ converſion to have been in the lifetime of the teſtator ; the ſecond 
| ſtated the trover in the lifetime of the teſtator, and the converſion 
aſterwards; and the third for a trover and converſion after the 
death of the teſtator. Bullen J. was of opinion, that every cauſe 
of action ſtated in this declaration accrued to the plaintiffs in their 
xegpreſentatite character. For though „ eee be ſtated in 
ite two laſt counts to have been made in the time of the executrix, 
yet it was a cauſe of action which accrued to her as executrix. If 
the goods which were the ſubject of the action were never in the 
actual poſſeſſion of che executrix, it was abſolutely neceſſary for 
her to declare in that character; and if no demand were made in 
eee neee wery wt 


3 8 | : 
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the lifetime of the teſtator, it was neceſſary to declare on a conver- 
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0 0 that the*exccntrix ever had actual poſſeſfon of the 


ds 5 and if not, they were not affets till recovered. © But whe- 
ther the converſion happened before or after the teſtator's death, 


if the goods when recovered would be aſſets in the hands of the : 
- executrix, ſhe 'muſt ſue for them in her . capacity. 
Cocterill & Us. Extcutrix . X ynaflon, Eaft. 51 G of, is, Term . 


R. R. N. 27. 
Where executors pay money on the teſtator's account, which 


need not have done, and afterwards bring an action to recover 


it back again, they ought to declare in their own right, and not ſs; 


az executors. Munt and another, Executors, v. Stokes and e 
Hi 326.3. . 3 | 25 


62 What Things the Heir ſhall. have, and what » — 
| the Executor. 


. THE Feen ruls of ia is, that whatever is fixed to the © © 
freehold becomes part of it, and cannot be moved; and 

this is ſtill the rule as between heir, and executoc. B. i N. 

Pri. , | 

2. ber in trover by the executor againſt the heir, the Chief 

Juſtice (Lee) held, that hangings, papers and iron backs to, 
chimnies belonged t to the executor. 2 Str. _ Harvey v. 


(Z. 7) Bee in what Caſes. 1 — 


75 1. A® Subject of this country, reſiding here, and an of 


his perſonal eſtate taken out here, with debts due to him or 
demands in the nature of a choſe en action in Scotland or any foreign 
country, to be recovered by his adminiſtrator : The ſame rule pre- 


vails in the diſtribution of d bete as of other effects; for all debts 


follow the perſon of the creditor, not of the debtor; therefore 
alſo debts due to a freeman of London, wherever ſituated, are 


| uy pn me to the cuſtom, Thorne v. - Watkins, 


. 35 ty 
. the with entitled to perſonalty dies, the huſband 


takes out no adminiſtration, but after his death his repreſentatives 
ſue for it, they ſhall recover; for the property became e Ne 


veſted in the huſband. Elliott J. Collier, 177. We 


F 0 a Diſtribution. How, and by whom, and v1Vin. — 


to whom. 


. „Ou dies inteſtate, kin perſonal ee in 8 and 
abroad: diſtribution muſt be according to the laws of that 


| country, i which he was, reſident at * of his death, Burn 95 
| 18 Cole, * 15. | 


2 Aunts 


= 
— 


8 


- Executors; 
: 's 


C 


„ mags in tho lrme degeny of rrhtion.y0.2p 2.4 

Z inteſtate, and therefore take per capita and not per firper. Durant ſwe 

P | V. P 5 1 Al. 1 As 8 - # tior 

- 4a inteſtate left a widow, a mother, and, two nephews yet 

(the children of his brother), The nephews claimed one moiety goo 

jointly with the mother. For the mother it was inſiſted; that te par 

ſtatutes only extended it to the caſe of a brother or ſiſter in qſe at wi 

Is the time of the death; but it was decreed that the wife ſhould See 

3 have two · fourth parts, the mother one-fourth, and the nephews 5 
+ - - the remaining fourth between them; for the word and immedi- 

ately preceding the words, the repreſentatives, in the 1 Ja. 2. c. 17, ye 

＋ 7. muſt be conſtrued disjunctively, but this is reſtrained from ] 

deſcending further than to nephews and nieces by the 22 & 23 Ch. ö 


2. 6. 10. which is in pari materia, and explains it. Stanley v. 


n (. 11) Diſtribution. To whom. 


5 was enſtent at the time of the death of the inteſtate) was 
allowed 'to have a ſhare in the diſtribution. Burnet v. Man, 
l. Aen. REPS © 
2. 4. the common anceſtor had two children, B. and C., B. 

had the defendant; C. had the inteſtate and D. ; D. had E., who 

had the plaintiff. The ſentence in the prerogative court was, that 

5: the defendant was one of the next of kin to the inteſtate, and in 

ce equal degree with the plaintiff, whereupon adminiſtration 'was - 

| granted to the defendant. The plaintiff in equity claimed-the 
whole refidue, as nearer of kin than the defendant. Lord Hard- 
wicke held himſelf to be bound by the decifion of the ecclefinflical court. 
For they could not have granted adminiſtration but to the next of 
Fin, and have concurrent juriſdiction as to the diſtribution; and 
agreed that their deciſion was right on the merits, for our law 
follows the civil law, Duet perſonæ tot gradus, except perhaps in 
the caſe of brothers and fiſters. Thomas v. Ketteriche, 1 Vef. 333. 
3. Where the inteſtate left two brothers and a grandmother, 
the court of Exchequer held that the brothers alone were entitled 

to diſtribution. Pot v. Wilſhow, cited 1 Fef. 333. 


—_—— 
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way reer 
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. (A. a) The Power of Executors before Probate. 

I; W HERE the demiſe in ejectment was laid two years before 

te leſſor proved the will under which he claimed, it was 

- held good. Noe ex dem. Bendall v. Somerſet, 2 Blackf. Rep. 693. 

2. Executor at law may bring an action before probate, but can- 

: not declare till the will is actually proved; and a bill in equity 
7 being in the nature of -a declaration at law, an executor cannot 

2 bring a bill there till after probate. Mitchell v. Smart, 3 4th. 607. 

7 N 1 l | . * 1 3 Where 
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' 159 | 
Where plaintif in equity ſued as adminiſtrator, and the an- 

2 did not deny the r although in fat adminiftra- 
tion was not taken out till ſome time after filing of the bill, 
yet as the plaintiff had procured it before the hearing, it was held 
good, though ſaid that it would be otherwiſe at law, for there the 
party ar} Me a oyer of the letters of adminiſtration. . Fell v. Lut- 


120. 8. P. Humphreys v 3 


* : 
(A. a. 2) Suits againſt them before Probate, W. 0g. 


1 TIE zer be ſued N SK. 
8 probate g cannot ſue. v. 1%. 


- 


0 a) What Act or Thing will make a Maa” n1Vin.210c * 
Executor de fon Tort, - | 


+174 the ſervant of B. ſell the 2 of C. an 8 AL 
well after his death as before, though by the 71 and 5 
pay the money arising therefrom into the hands of B., A. and B. 
may be ſued as executors de ſon tort., and in an action a them 
by a creditor the ſubſequent aſſent of the rightful 3 will 
not purge the wrongful act, but payment to him before the ation - 
commenced would be a defence. Padget v. Prieft, 2 Term Rep, 


We The queſtion whether executor de ſen tor? ornotisnot to be left 
to the jury; that is a concluſion of law whether the defendants had 


T 


. R. y. 


effects belonging to the inteſtate or not, and whether they ſold 


them, were indeed queſtions to be left to the jury, but-when thoſe 

fats-are eſtabliſhed, the reſult from them is a queſtion of law. T 

Per Buller, J. Ibid. | 
3. Where a creditor took an abſolute bill of ſale of the goods of 

his debtor, but agreed to leave them in his poſſeſſion for a limited 


time, and in the mean time the debtor died, whereupon the cre- 
ditor took and ſold the goods, he is liable to be ſued as executor de 


fon tort for the debts of the deceaſed, for the'debtor's continuing in 


poſſeſſion is inconſiſtent with the deed, and fraudulent, and void  _ 


againſt creditors. OS IN N B. R. 587. 


(D. 20 The Power of an Executor de ſon Tort, or of ang. 
one who is not lawful Executor. | | 


WHERE o one Brown had proved a forged will of the intellite Pu ours, 


to whom the. defendant as Treaſurer of the Navy was in- 2: Vin. Abr. 


| debted, and the defendant had paid to Brown the debt on requeſt, **5 9+ 


although the will was afterwards declared null and void by the 


r I OOy LI the de- 


ſendant 


fendant wag held diſcharged from the debt; for the payment was 
made under the authority of the probate, and not of the will; and 
as the probate is a judicial act by which the defendant was bound, 
te law will protect him in obeying! it Fer its neee 
* OY ere et B. R. nave 2 


222 2 215. be. a) Execttor 4. Bn Tort. How 40 be add 
or come at, where there is an Adminiſtrator or 


$2 7 Z icl57 157 2185 22h 12G A) 
n Bos nt cur. rhere W in a court of of a 
2 decree againſt an executor de ſon tort, "without up 


an adminiſtrator; for if there ſhould be an adminiſtrator, and 


eel defendant pay the money, he would be again liable to the ad- 
miniſtrator. Kddows-v, Deane, Bunb. 36. 
2. Tf the defendant give in evidence a Salat. the plaintiff 
cannot object that as executot de /on tory. he cannot retain, with- 
75 ſhewing the will, and who is rightful erecutor. Nd. Ni Ni. 


1 Pri. 1 

4. The defendant pleaded, "ff, Ne unques executor. © 20, Plen 
re 34, That the deceaſed died inteſtate, and chat he 
never was executor ſave of his own wrong; and that after the ac- 
tion brought, he delivered over all the effects to the adminiſtratrix, 
4th, That the adminiſtratrix, after the action brought, aſſented to 
his retaining for a bond debt from the inteſtate. Demurrer to 
the two laſt pleas. W for the plaintiff. Curtis v. Vernon, 
Executor of Palmer, 3 Term . B. 1 DN: Affirmed on or 
in Cn. Kerr. ee 1 e - ox, I hY 


1 


See (E. a. | 2) Where be takes ene Adminiſtration 


debt due to himſelf. The plaintiff replies, that the defend- 
ant is executor de /on tort. The defendant rejoins, that letters of 
adminiſtration were granted to him puis darrein continuance. This 
2 es. demurrer. Faughan v. Browne, Andr. . 8. 8 
2 Str. 1106. | | | 


2 — a. 4). Executors 4 /o Tort. 6 Pleadings by or 
1 again them. 


117 


$.C. Vernon Ager ION on promiſes of the teſtator. Plea anger geg, 


99 


I 1 executor; 2d, OX, adminiſtratorz 3d, that P. ( 
avother, in died inteſtate ; an that the defendant never was executor, 4 


| — 


S ZB'gsggaregergs 


T HE defendant ſued as executor, pleads a retainer for 2 


2 8 


9 8 


835 


24 7 


| _ v. Vernon, Executor, Baff. 30 G. 3. 3 Term Rep. alright 
B. K. 587. 9 2 


ſonal eſtate. Wilkins v. Hunt, - Aal. 151. 
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defendant delivered over to the adminiftratrix all the goods, Sc. che errors 


belonging to the inteſt te which came to his hands; 4th, that rar ger 


the defendant never was executor, ſave as executor of his own fates. 


wrong ; that adminiſtration was granted to 8. P.; that the de- Jvdgment 


of 
fendant recovered 3000/7. on a bond in the inteſtate's lifetime 7 ppm 


that no goods or effects of the inteſtate's ever came into the affirmed. 


defendant's poſſeſſion, except goods of the value of 749 J., whigh Te tba 
are not ſufficient to ſatisfy his ſaid debt; and that the adi. dr o mens: 


niſtratrix on the 15th May aſſented to his retaining thoſe goods error, Gould, 
in ſatisfaction of his debt. General demurter to the 3d and 4th J. — 2 


pleas. And . for the plaintiff; for it is clear, 1ſt, that whether the 


an executor. dt ſen tort mult deliver over the goods of the inteſtate ft. 43 Eliz, 
to the rightful adminiſtrator, before an action be brought againſt a woken 


him; and, 2dly, that, though he be a creditor of a ſuperior executor ge 


nature, he cannot retain in ſatisfaction of his own debt. Curtis fon tert a 


his own 
| . ; debt f but *" 
the counſel for the defendants in error ſaid, that it appeared to him clearly to relate only to the caſe 


of fraudulent adminiſtrations, which it was deſigned to prevent. | To which. opinion the court emed 


to aſſent. Id. 26. (n. 6). | * 
6.2) What ſhall be faid Aﬀets, sg 
1: WHERE the teſtator directed that all his eſtates in K. 


" ſhould forthwith be ſold, and that the remainder (after 
ſome legacies) ſhould be veſted in his executors for the payment 


of his debts; this was held to be equitable aſſets, for the execu- 


tors do not poſſeſs this qua executors, but as truſtees. Newton v. 
Bennet, 1 Bro. Ch. 135. 8. P. Thompſen v. Prime, cited” ibid. 
Batſon v. Lindegreen, 2 Bro. Ch. 94. | % 

2. A depiſe to the heir to ſell for payment of debts, would 
make the produce equitable aſſets ; and a charge is a devife pro 
tanto, Batſon v. Lindegreen, 2 Bro. Ch. 94. 


| 2 The equity of redemption of a leaſehold eftate is equitable 5 
e 


Hartwell v. Chitters, Ambl. 308. EA 
4. Tf\one executor, pay over to another executor money of the 4 


teſtatot which he has received, this ſhall not diſcharge him of it. 


Laut v. Wroth, cited Mof. 36. 2 . 
5. If an executor, for the benefit of the teſtator's eſtate, ſhould - 


_ inveſt part of it in the funds, or transfer it from one particular 


ſtock to another, this is not a coffyerfion or appropriation, but it 
may ſtill be followed as the aſſets, for the nature of the caſe re- 
quires it z but generally, where the nature of the eſtate is altered 


and changed, it cannot be followed, for that amounts to a de- V 


vaſtavit. Waite v. Whorwood, 2 Ath. 159. 4s 
6. Hardwicke, Lord Ch. It is not a rule in all cafes that I 
ſhould charge the adminiſtrator with intereſt on account of per- TIS 
Ves. IVW. = 7. There 47 
2 | ; <y- * 


ng 


to retain or 


r 161 
Was granted to his widow 8. P.; and that on the r5th May the theplea and 


* 


os 
. Thert is a diſcretionary power in a court of equity to-allow 

- intereſt againſt an adminiſtratrix upon ſpecial circumſtances;z. as 5 
P where the demand in its nature carries intereſt, as a bond, c.; , 

„or where it appears that intereſt bas been made of the inteſtate's 

effects, pending the ſuit ; but the demand being on ſimple con- | 

tract, and the defendant having no other means to raiſe the money ( 

4 


but by ſale of the inteſtate's goods, which were not yet. ſold, 
intereſt was not allowed. Ryves v. Coleman, 2 Att. 439- | 


* 
ace tft aac 


* 


. 


3 | It was reſolved, that if money placed out at intereſt is called 4 

| in by the executor, without any cauſe, he ſhall pay intereſt for *Þ 

itz and that if a legacy is out upon ſecurity, immediate intereſt © 

is due upon it, and not only, from a year after the death of the 

tteeſtator. Taylor v. Gent, Uo 99. 8. P. Fofter v. Fefter, 2 Bro. 2 

. 616. FTF Tg Sys Nt, * 

4 55 : - J >” . p 0 

mer (. a. 5) Suits in Equity as to Aſſets. . 

1. AT lay the executor has a power to diſpoſe of, and alien a 

ER : A the aſſets of the x 2 20 when they are aliened, no v 

| creditor by law can follow them. Equity will indeed follow 4 
auͤſſets upon voluntary alienations'by colluſion of the executor; but 

7 if the alienation is for a valuable confederation, unleſs fraud is =? 

ED proved, this court ſuffers it, as well as at law, and will not con- tl 

troul it. 1 At. 465. Nugent v. Gifford and athers, Nov. 1738. b 

5 2. Where the repreſentative of an inteſtate is ſeeking to give 0 

| a preference, by confeſſing judgment, equity will give a creditor = 

leave to proceed at law to recover judgment, with a ceſet exe- 

3, cutio, and in this court, for a diſcovery and account of aſſets. en 

2 2 Atk. 1ig. Barker v. Dumareſque, Jan. 1740. 8 c1 

3 If an executor, for the benefit of the teſtator's eſtate, ſhould d. 

-inveſt part of it in the funds, or ſhould transfer the money from v. 

one ſtock to another, this is not a converſion or appropriation by #T 

the executor of a teſtator's eſtate; but you may till follow it, as 

1 much as if it had continued in the ſame condition, as it ſtood in of 

at the teſtator's death. 2 Atk. 159, Waite v. Whorwoed, April de 

. 8 1741. . | 1 | * . le 

| ! 4. A wife, who was executrix, 'was reſtrained from getting in in 

the aſſets of the teſtator, the huſband not being amenable to the fic 

proceſs of the court. 2 At. 213. Taylor v. Allen, Oct. 1741. A 


Be 5. Becauſe an executor is not in affluent.circumſtances, as long 
— 2ẽs the teſtator has placed a confidence in him, the court will not 
3 on that account take the aſſets Gut of his hands. 2 Att. 126. 
_.*  Hathornthwaite v. Ruſſel, Feb. 1740. . 5 
6. Though executors have a year after the death of the teſtator 
to pay {egacies, the ſame rule does not extend to debts; but, in 


ER reſpect of debts, they may be ſued immediately. 2 4th. 301. 
. Nicholls v. Juden, Ae. Went 15 \ 

, 5 7. An executor, as he is in auter droit, unleſs he bas proved 

bs bis teſtator's will, is not entitled to bring a b:// of interpleader, till, 


”. 
* 


— 


4 as 
\ 1 ns ſtanding in the teſtator's place by virtue of the probate, he 
bas made himſelf a debtor, 3 Ath, 606, Mitchell v. Smart, Feb. 
1747. . : | 
8. Equity will not marſhal aſſets to ſupport a legacy to a 
charity. 1 Ye. 110. Arnold v. Chapman, July 1748. 2 V 52. 
Mogg v. Hodges. S. P. Amb. 158. 216. 635. 704. 713. 
2 In this caſe the defendant and reſiduary legatee of one 
ennegal undertakes to pay a legacy not mentioned in the I; 
be ſhall be bound thereto, not perſonally, but out of the reſidue 
of the aſſets. 1 J. 123. Reech v. Mennegal, Oct. 1748. d 
10. Actions at law were brought by ſeveral bond creditors 
againſt an heir at law, who was alſo deviſee. A bill in this court 
was brought againſt the heir at law by other bond creditors, on , 
behalf of themſelves and other creditors, to have ſatisfaction out 
of the real and perſonal afſets. A decree obtained by them; 
nan account of the debts directed, and a ſale of the real aſſets 
deſcended, in order to a ſatisfaction of theſe demands. The heir 
at law filed his bill for an injunction againſt thoſe bond creditors, | | 
who ſued at law. Injunction granted. 1 Ye. 211. Martin “-.. 
Martin. Feb. 1748, 9. ALESIS ES 11 
11. Where a demand is made out of aſſets, which demand is 
, certainly due, but payable at a future time, the perſon entitled . 
thereto may come againſt the executor to have it ſecured for his | 
benefit, and ſet apart in the mean time, that he may not be - 
obliged to purſue. the aſſets through ſeveral hands. 1 Ye. 283. 
- Johnſon v. Mills, July 1749. . W | 
12. Equity will only marſhal aſſets, by letting ſimple contract 4 
ereditors come in place of a ſpecialty creditor, where the ſpecialty 
creditor had a remedy againſt both real and perſonal affets of the 
debtor deceaſed, whoſe aſſets are in queſtion. 1 Yo. 312. Lacom © 
v. Mertins, Nov. 1749. 2. Bro. Ch, Rep. 10. S. P. Tweddell vw. 
Tweddell. | n 
13. Bill for ſatisfaction of a legacy againſt the repreſentatives 
of the executor, who, though living ſeveral years after teſtatrix's 


death, never exhibited an inventory, and had paid all the other 
legacies. Court of opinion, that the not having exbibited an _ 
inventory, and having paid all the other legacies, was an admiſ- \ 
fion of affets to pay the plaintiffs. 2 Ve. 194. Orr v. Maine, © 4 
March 1150-1, - | 1 
* 14. Teſtator gave ſeveral legacies to defendant and others, 
t and deviſed his real eſtate in truſt ſor two perſons, who were his 
5 heirs at law; and by a codicil, gave over and beſides the legacies 
in his will; another legacy of 3008 J. to defendant, and charged 5 IP 
" FB - all his real and perſonal eſtate with payment thereof. The per- | 
\ ſonal eftate was exhauſted in paying the 3000/. legacy. The 
X court marſhaled the aſſets in favor of the other legatees, ho 1 
were decreed to ſtand in the place of the 3000 l., and be paid 
4 out of the real eſtate, Ambl. 128. Hanby v. Roberts," 175 1. 
, 15, Legatees not entitled to ſtand in the place of bond credi= 4 
6 dors, and to have a ſatisſaction out of the real eſtate deviſed ; but 4 
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1 vis. 245. „ (8; 2 In what Actions an Neectbor may be 
(@) Afions : charged (a). 


which ſur- 
Vive againtt an ane are to be confidered with reſpect to the cauſe of action, 
ind with reſpeſt Wthe form of action. As to the firſt, where the cauſe of action is money due or 2 
contract to be performed, gain or acquiſition of the teſtator by the work and labour or property of an- 
other, or a promiſe of the teſtator expreſs.or implied; where theſe-are the cauſes of action, the action 
| Curvives againſt the execator. But where the cauſe of action is a to#t, ot ariſes ex delifo, ſuppoſed to 
| be by force and againſt the king's pate, there the action dies, as battery, falſe impriſonment, treſpaſs, 
R We e e deer 
1 

As to the 2d, In ſome aQions the defendant could have weged his law, and therefore no action in 
that form lies nad an executor. But now other actions are fubſtituted in their room upon the very 
ſame cauſe which do ſurvive, and lie again the executor. - No action where in form the declaration 
- muſt be guare di er urmis et contra pacem, or where the plea muſt be that the teftator was not guilty can 
lie againſt the executor. ee eee ee eee nee as 6 delitte gt 010 private 
criminal injuries or wrongs, as well us public crimes,” are buried with the offender. 
An ation on the cuſtom of the realm ace u common. carrier is for ag nnd ſappo od crime; the 
plea is not guilty, therefore it will not lie againſt an Executor ; but aſſumpſit, which is "ate: form for 
the ſame cauſe, will lie. Sc, if a man take a horſe from another, and bring him back again, an 
. aQtion of treſpaſs will not lic againſt bis executor, thougl-it would againft bin; but an action for the 
uſe and hire of the horſe will lie againſt the executor, 
The fundamental diſtioction ſeems to be, that If it he « fort of injury by which the offender ac- 
quires no gin to himſelf at the expence of the ſufferer, as beating and impriſoning # man, &c. there 
the perſon injured bas only a reparation for the deliffam in damages to be aſſeſſed by a-jury. But where, 


beſides the crime, 2 is acquired which benefits the teſtator, there ab action for the value of the 


property ſhall furvive againſt the exetutoer, ' As for inftance, the executor ſhall not be chargeable for 
the injury done by his teſtatot in cutting down another man's trees, but for the benefit ariſing to his 


EEC mem . 


Cowp. 3755 6. 


In mog, if 1. IN trover againſt an adminiſtrator cum Yflaments annexo, the 

. _—_ _ declaration laid the trover and converſion to have been by 

| troverlia the teſtator in his lifetime. The plea pleaded was not guilty. 

againſt the A verdi& was found for the plaintiff; 

aber ain wards made to arreſt the judgment, it being a tort for which an 
may be —— or adminiſtrator is not liable. After two arguments 

brooght 2 8 was arreſted. Haug and another v. Trott, Hil. 


9 3 Cowp. 371. a 
. . 


Ar which the teſtator owes the plaintiff upon principles of civil obligation, another form of action 


N Fer Lord Mansfeld, in Hambly v. Trott. 


18. In action of debt on bond the plaintiff 1 in his declaration 
xervod, that after the death of L., ; obligor, adminiſtration 


was granted to the defendants, Tae defendants pleaded, 1, that 


| a endo dn th plc of err Ane. 


but a motion was after- 


ſuch adminiſtration was not granted to them; 2d, non ef facdum:, 


3d, plene adminiſirevit. On the two firſt pleas iſſue was joined; 

to the third plea the plaintiff replied, that on ſuch a day the de- 

fendants had divers goods, c. of the obligor, with which they 

might have ſatisfied the debt. The facts were, that the effects 

of the obligor had been forfeited: to the crown, he having upon 

an inquiſition been found felo de ſe. That he died poſſeſſed of a 

955 . ** 1 1 
Wa has me 


. - 


-a warrant was obtained under the 


- - Archbiſhop of Canterbury. The letters of adminiſtration were in 


words, “ for the uſe and benefit of his majeſty.” Upon the trial 
a caſe was reſerved for the opinion of the court; the queſtion 


(H. a. 3) Charged upon Covenant or Agreement, . 


yy debt on bond, for che faithful accounting, c. of B. to the 
pleaded plene adminiffravit, and under that iſſue gave evidence, 


1. A Perſonal promiſe made by an adminiſtrator to pay what is 


be gave a legacy of 60/. to the plaintiff, and appointed the de- \ 


the promiſe and aſſets being admitted by the demurrer. And Lord 


were liable to anſwer the debts of the inteſtate ? The court, after 


his hands, nor had he till the bringing of the action any notice 
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n manual, and letters of «2 
adminiſtration were thereupon granted to the defendants by the 


5 n memorkal to the lords of the * in confequence of which AE " 
8 


all reſpects in the uſual form, only they concluded in theſe 


being, Whether under ſuch an adminiſtration the defendants 


argument, and taking time to conſider, directed the ppſſea to be 224 
delivered to the plaintiffs. Magit v. Johnſon and anather, Admj- 
niftrators, Mich. 21 G. 3+ Deugl. 542. 8 > 


of the Deceaſed. 


— 


> plaintiff, brought againſt the executor of the obligor, he 


that 22 years before the bringing of the action he had paid over 
the whole of the obligor's property to the reſiduary legatee, aud 
that he had at the time of the ation brought nothing remaining in 


that there was ſuch a claim ſubſiſting againſt the eſtate, Lord 
Kenyon, Ch, J. was of opinion, that where an executor or admi- 
niſtrator had ſatisfied the debts and legacies affecting the deceaſed's- 
eſtate, and paid over the remainder to the reſiduary legatee, and 
had no notice of any other ſubſiſting demand, provided he had 
not done it too precipitately, that it was a good anſwer to ſuch 
an action. Chelſea Water-warks Company v. Gooper, Hil. 35 G. 3. 
Eſpin. Ni. Pri, Caſes, 275. N an 


(H. a, 4) Chargeable. On Promiſes made by . agi. : 


himſelf. 


owing. from the inteſtate, if there be no aſſets, is nudum 
aum. Pearſon and others v. Henry, Adminiſtrator, Mich, 
33 G. 3. 5 Term Rep. B. R. 6. 
2. The declaration ſtated chat A. B. made his will, by which 


fendant his executor. That the defendant having aſſets in his 
hands, after ſatisfying all debts, in conſideration thereof promiſed 
to pay the legacy to the plaintiff, Upon demurrer, judgment was 
given for the plaintiff; the court holding, that the having 
aſſets was a ſufficient conſideration to ſupport the promiſe, both 


i intimated his opinion, that wherever alete are admitted, 
2 M3 | or 


- - Executors. 


Atkins v. Hill, Cowp. 284. S. P. Hawkes v. Saunders, 


© infra, pl. 4. 
AR mile to pay a legacy, in conſideration of afſ-ts, Wilſon, J. ſaid, 


tor, as ſuch, was liable to be ſued for a legacy (where the averment 

* _ _ of affets would be ſurpluſage, and the defendant might plead plene 

TON adminiftravit), was a queſtion of great importance, and as yet 

. undecided. The caſe was determined upon other grounds. 
v. Bowler, 1 H. Black. 113. 


4. Aſſumpſit againſt an executor for arrears of an annuity be- 


_ and chattels of the teſtator came to the defendant's hands to 
miniſtered, fully ſufficient to pay and ſatisfy all the debts, lega- 
cies, and finer expences of the teſtator, and charges of proving 
the will, &c., whereby, according to the form and effect of the will, 
defendant became liable to pay: Held in B. R. that no action will 
lie for a legacy; and Atkins v. Hill, ſuora, and Campden v. Turner, 
cited there, were over ruled. Decks * _ v. AN 5 * 


5 Rep. B. K. ooo. 


Ae (H. a. 5) Favored, indemaifie, or charged. In 
reſpe& of the Fund out of which Legacies are 
to ariſe, diminiſhing their Value. 


perſons intereſted, he ſhall account for intereſt from the time when 
Aa the money became payable; and as in this caſe, he obtained a re- 


2 Pe. 84. Horſeley v. Chaloner, December 1750. 
2. A decree had been againſt defendant's Ruſband (to whom 


payment of the balance. Certain goods had been delivered by 

. " defendant to her ſolicitor, and offered to the plaintiff, and had 

been fince ſtolen out of the hands of her ſolicitor, Upon excep- 

. tions to/the Maſter's report, the court thought, that the defendant 

7 ſhould not be charged in reſpecꝭ of ſuch goods, 2 LES 240, 
Jones v. Lewis, March 175-1. 


1 hands without accounting for a long time, he ſhall pay intereſt. 
1 Bro. Ch. Rep. 359. Newton v. 58 1784 Bid 575. Pere 
ak v. * 8. P. 


1 


a 1 1 an action at law on the implied | 
2 269. EST Lewis, cited 1 H. Blackfl. 111, Sed wide | 
5 3 In an action againſt the efendave, as executor, on a pro- 


that the queſtion, whether by the general common law an execu- 


queathed to plaintiffs, with an averment in the declaration that 


— " 
= = ww mw 44a»; nos ow >. ons wen tet Win os &as 


- Z an executor keeps r money for a conic time, 
without having applied the intereſt for the benefit of the 


leaſe without any conſideration, he was decreed to pay coſts, - 


ſhe was adminiſtratrix) for a general account of aſſets, and for 


3- Where an executor keeps the money of his teſtator in his | 


a 
—_. 
4 7 


„5 


(I. a) In an Action brought againſt Executors, how 1. 
the Plaintiff ought to demean [or plead] for Debt 
of Teſtator. And upon Aſumpſit by the Exe- 
| cutor. ; = A a * 1 5 
H four firſt counts in the declaration were on promiſes But in an 
I. made by the inteſtate. The fifth ſtated, that after the death «tion 


of the inteſtate, the defendant as adminiſtratrix was indebted to unge | 


the plaintiff in 10007. for ſo. much money by the defendant as tor on pro- 
ſuch adminiſtratrix had and received to and for the uſe of the miſes of the 


plaintiff. © To this there was a ſpecial demurrer, and upon argu- Hmm er 


ment the court were clearly of opinion that the counts could not purofne/ - « 
be joined, becauſe the laſt count ſtated a cauſe of action after the with tbe ad- 


e .  teſtator's' death which would exclude one of the pleas that might A 


de pleaded to the other counts, and would warrant a different money due 
* Fennings v. Newman, Adminiſtratrix, Trin. 31 G. 3. n the i- 
N B R. | * teſtate, with 
4 Term Rep. B. R. 347. | A © promiſe in 
- conſideration therecf by the defendant 28 adminiſtrator, is good ; it is not a mĩsjoinder of action, nor 
| = 2 make: the deſendar: perſonally liable, Secar v. Atkinſon Ad miniſtratriz, Hil. 29 G. 3. 
1 73. lackſt. 10%. z _— | 
- But counts for money had and received by the defendants, as executors, to the uſe of the plaintiff, 
for money lent to them as executors by the plaintiffs, and an account ſtated of money due from them 
as executors to the plaintiffs, und as ſuch a promiſe, &c. are ſuch as can only make them . 
liable, and bad. Roſe & Ux. v. Bowler and another Executors, &c. Hil. 29 G. 3. Ib. 108. 


(K. a) How Executor ought to demean themſclves n. #53. . ; 
in an Action againſt them, How they ought to 
plead Judgments firſt to be paid. n 


I. 10 aſſumpſit for work and labour againſt defendant, as ad- 
miniſtrator of J. S., he pleads that the inteſtate in his 

lifetime was indebted to A. B. in 21/. for goods ſold-and deliver- 
_ed; and neglecting to pay in his lifetime, the faid 4. B. impleaded 

the defendant NC in placito debiti ſuper mutuat. taliter- 

ue proceſſum fuit, that judgment was given for the plaintiff. Then 

he pleads other judgments, ayers that they were all for juſt debts, 

and that he hath adminiſtered all to 1005. which are liable to 
theſe jydgments, and no aſſets ultra. Demurrer inde, and judg- +4 
ment pro defendente. And afterwards error being brought in B. K. 2 
and the matter again argued, the judgment was affirmed. And 
Pratt, C. J. obſerved, that there was no foundation for ſaying that 
the judgments pleaded were erroneous, for though the recital of 
them in the plea is, that the defendant was indebted for goods. 
and impleaded in a mutuatus, yet that is more than will appear 
upon the record of thoſe judgments, which are only common 
mutuatus's, The moſt that the ſpecifl ſetting them out amounts 
to, is to ſhew that there was a precedent debt, and that the judge | 
ments were not fraudulent ; which is more than need to have 
| N M4 155 been ; 
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been done, for it might have been relied on that there were ſach 
judgments without ſhewing the conſideration of them, the want 
of which ſhould come on the other ſide. And Eyre, J. ſaid, he 
"thought jt was a good judgment, though if it were erroneous it 
might be a good bar, for all the court have to look to, is to ſee 
5 2 it is not fraudulent. Williams v. Fowler, Mich, 7 G. 1. 
1 . 407. N 
Fide 1 Atk; 2. A ſci. fa. was brought againſt the defendant as executrix, 
293- " Upona judgment obtained againſt her as executrix, to which ſhe 
e wth vleaded in a judgment obtained againſt her teſtator for ſo 
2007. asu, much money, and that ſhe had no aſſets ultra. To this the plain- 
— — tiff demurred and bad judgment; for it is a ſettled rule in law, 
— that if a defendant has a matter proper for his defence, and he 
for-z00/, neglects to plead it in bar to the action at the time he may, he 
and both foe ſhall never take adyantage of it after. Earle v, Hinton, Mich, 
G. 1. Str. 732 | Woe Fa 1 
ſym, the 13 C. 1. r. 732. . . 
executor no ay but to ſuffer judgment to one, and plead it in bar to the other. And if be ſuf- 
| fern judgment in both aQions, he cannot plead the judgment of one againſt the fi. fo. of the other, 
but mut pay both debt. Por Eyre, C. J. in Earle and Hinton, Str. 732. Fan 


23. Debt an bond againſt defendant as adminiſtrator. 'Plea 
ttat there iu a cuſtom in Londpo, that if one citizen of London be- 


\ come indebted to another Citizen of Landon upon a ſimple con- 


7 tract, and remains ſo indebted at the time of his death, an action 
. of debt will lie thereon in the ſheriff's court againſt his admini- 
ſtrator, as upon a conceſſit ſolvere ; and avers, that the defendant 

and inteſtate were citizens of London, and the inteſtate was in- 
debted within the city, &c., and then pleads ſeveral 1 
recovered in the ſheriff 's court of Landon for the ſaid debts. 


Upon demurrer two objections were taken, firſt, that the cuſtom 


was not well ſet out, it being ſtated only that an action of debt 
lies againſt adminiſtrators for a debt due on a ſimple contract, as 


on a concefſit ſaluere, whereas this is not ſufficient to give the ſimple 
contract debt any kind of priority, unleſs it be added that the ad- 
. mainiſtrator is bound to Pay it as if it were due on obligation, 


gecond, that it was not ſhewn in the plea the contract was made 
within the city, it being ſaid only, that the inteſtate was indebted 
to the party within the city ; ſo that, for aught appears, the can- 
ct might have been made elſewhere. Scudamore v. Hearne & 
r. Hil. 12 G. 2. Andr. 3410. 851 


Vl. Andr, 4. Debt on bond againſt an adminiſtrator, who pleaded a judg- 


Bm ment confeſſed on a preceding day in the fame term, in an action 

Pri, 17, on a ſimple contract; without averring that he had no notice of 

f - the plaintiff's demand. The plaintiff demurred 2 2 and 
A 
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(M.a) In what Caſes they may retaln, | $ * 


Fr AETION on 2 bond againſt the adminiſtrator of the obligor, 
| Plea, plene adminiftravit, The defendant at the trial gave 
in evidence an indenture, by which the inteſtate bound himſelf on 
his marriage, that he by his will, or his executors or adminiſtrators, 
within 6x months after his death, ſhould pay 700/. to the defend- 
ant and another, in truſt to pay the intereſt to the wife of the in- 
teſtate during her life, and the reſidue to the children, if any; and 
in default of iſſue, then to ſuch perſons as the inteſtate ſhould by 
will appoint : and the inteſtate bound himſelf to the defendant in 
ng ſum of 1400 J. for the performance of the covenants. 
defendant admitted effects, unleſs he had a right to retain in 
ſatisfaction of the faid 700/, The court held him entitled to 
retain. Plumer y. Marchant, Adminiſtrator, 3 Burr. 1480. © 
2. 80 where the teſtator had covenanted with A. 4 to leave 
the defendant, his widow and executrix, all his perſonal eſtate, 
and 2000. a- year out of his real eſtate; the real and perſonal eſtate 
not being together able to diſcharge the arrears of the annuity, 
the ezecutrix was allowed to retain, although not a party to the. 
deed ; for, per cur. Whereyer the executrix has a right to a ſum 
of money certain, whether it be ſtrictly a debt to herſelf or nomi- 
nally to another, ſhe may retain it. It diſcharges the debt on the 
eſtate as much as a recoyery on the covenant ; and every diſcharge 
of the executrix may be given in evidence on pleng adminiſtravit. 
Lane v, Carey, Execiurix, 2 Blackft, Rep. 965. 0 


” 
0 


25 804 f 4h (M. a. a) Pleadings in Retainer. r 


I. PHE defendant {es as executor) pleaded a judgment to 8. C. Andr. 

* himſelf in the lifetime of the deceaſed, and a retainer, 33% 
The plaintiff replied, that he was executor only de for: tort, and the perſon tak- 
_ defendant, by way of plea puir darrein continuance rejoins, that he ing out ad- 
| has ſince abtained letters of adminiſtration. Upon demurrer it lte, br, 
| was objected, that this is to abate the plaintiff's writ by matter intermed- 
ſubſequent, not depending on any act of the plaintiff's, and the did wick 
rejoinder is a departure from the plea. But the court held it was Þ* 9 
well enough, for the firſt plea does not ſay there was a will, and dl not 
the defendant could not at that tie do otherwiſe than admit act- 3 
ing as executor.  Faughan v. Browne, Hil. 12 G. 2. Str. 1106. e 
brought againſt him u executor de ſon torr, becauſe the action was well commenced, and the 


appella- 
don of the defendant right; yet ſuch adminiſtration will legitimate all inte: mediate acta ab initio, and 
Juſtify a retainer. Vide Andr. 333. 4 . G * 


2. It is ſettled, that a retainer of a debt may be given in evi- Vader a plea 
dence. under the plea of plene adminiſtravit. Plumer v. Marchant, wr” aro 
eee d-, een 3 G. 3. Burr. 1380. 78 FO the defend- 
ant gave in ey deed made previous to her marriage with the teſtator, whereby he bound hinic!f 
to Þ. a truſtee, that in eas be ched dle ei th ſci of leder be would las ber al 


= f Executors. 
e fr annum ant of bis ett or I caſe of Ks leaing I, ag 
of h 


is perſooal eſtate and 100 J. per annum for life. . And it was held by the court on 9 
wherever an exccutrix has a right to a ſum of mone "whether it be du Aly e debe to 


for nominal}; 
to another, ſhe may retain it. And whatever diſcharges the executor may . 
pleading. VVV Loane v. Caſey, Hil. 15 G. 3. 
Blackft. 


965. 
— 3. . t bold for 


2 3430“. 4, to which he pleaded, that he had fully adminiſtered 
27 all the effects, c. of the inteſtate except 1176 J. As. 4 d., which 


eee ia he retained towards and in part ſatisfaction of a debt of 6000 


dn d due to him from the inteſtate on the bond. The plaintiff demur- 
: — red, and ſhewed for cauſes, that it did not appear by the plea that 
cannot ob- the bond executed, by the inteſtate to the defendant was given for 
je that z a juſt and true debt; and that the defendant did not make any 
. — of the letters of adminiſtration to ſhe that he was the legal 
adminiſtrator of the deceaſed, and had any right to retain, Qc. 
towards ſatisfaction of his own debt in preference to the plaintiff's 


who ace the uſual way of pleading, and that if the conſideratian of the bond 


IO: could be impeached it ought to be replied. And as to the ſecond 


Boll. n. obzection, that as the plaintiff himſelf ſued the deſendant as admi- 
N. 245+ niſtrator, which could not be in his own wrong, it was ſufficient 
for the defendant to plead generally in that character to the action. 
Picard v. Brown, ene . Hil. 36 G. 3. 6 Term Rep. 
3. R. 550. b 5 


vi 267. N. a) Power of Executors. 

| Pract executor has the entire control of the perſonal eſtate of 

the teſtato ; may releaſe or pay a debt, or transfer any part of 

tte teſtator's property, without the concurrence of the other exe- 

- cutor ; and one adminiſtrator has the ſame power, although for. 

amerly it was held otherwiſe. Facomb v. Harwood, 2 . 267. & 
Willan v. Fenn, * . 3 Burr. 1304 5 800 


| v. = F. a) For what Debt of the Teſtator the 1 
bg os may be chaten And by what Action. 


county of Middleſex; conſegueutly, if in an action againſt an 


._ executor the plaintiff obtain a verdiQ for leſs than 40 57, the defend- 
ant will not be permitted to ſuggeſt on the roll that he lived in 
 - Middleſex, and that the debt was under that ſum. Ailway v. Bur- 

pda nn Aich. 20 G. * Dougl. 26p | 


— 22 debt. But the court as to the firſt objection ſaid, that it was the 


AN executor cannot be ſaed i in the court of 8 for the 


"i 4 
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ty e we . [ pv ad: Fen. at 14 „„ 
5 P. a. 2) Where an Executor ſhall pay Coſts (a). 1. „. 
out , , : 8 by 2 a 
K . 208 „ Nu. Colts in general. | 
I. 17 ſeems that an executor or adminiſtrator, when plaintiff, is 
or not liable to coſts, by the 8 C 9 . 3. c. 11. on a judgment 
d againſt him upon demurrer. Hullec's Law of Cofts, 174. IF 
h 2. In an action on the caſe upon promiſes, and in the lifetime 8. c. Pra. 
. of the teſtator, the plaintiffs (executors) were nonproſſed for want of Rg. C. * 
* a replication; and a queſtion was made, Whether coſts ſhould be 8. F. ME”, 
at allowed or not? The court held that coſts ſhould be allowed, be- Exccutrix 
or cauſe the plaintiffs themſelves had been gailty of a default, J cg 
y Lamley & Ur. v. Nicholes Mich, 4 G. 1. Rep. Ca. Pract. dar. 11 
al C. B. 14. 8 "4 3 : . 22 
ö 3 | Aon - 
Co and that of a diſcontinuance differ; the former ariſes from the executor's own delay n therefore kb 1 
's fimilar to his not going on to trial according to his notice. Per Yates J. Burr 158 Executors ang 
ec adminiſtrators plaintiffs are liable to pay the cofts of a nonpros, ' Higgs rix v. Warry, Eat. 
8 306 C. 3. 6 Term Rep. B. R. 654. - | | > ga 
d 3. In an action of indebitatus aſſumpſit the defendant brought Upona s 
I. 16 J. into court, with the uſual motion that the mn (who was dein 
it an executrix) ſhauld proceed at the peril of coſts. At the trial page nip 
n. the plaintiff had a verdict for only 13 /. After which it was an executor, _ 
be moved that the plaintiff ſhould pay coſts, and that the 3 J. overptus I 
| | ſhould be reſtored to the defendant ; which laſt part was granted, b _ 
but the court would not make the plaintiff, being an executrix, pay bring money 
coſts. Knight, Executrix, v. the Ducheſs of Hamilton, Eaft. 5 G. 1. date court, 
might, and that the effect of it would be not to make the executor pay; but only loſe his Jublequene 
＋ coſts. - Crutchfield v. Scott, Eaſt. 1 G. 2. Str. 796. There is a contradictory repurt 5. C. in Barnard, 
f X. B. 47. | Sip | h — 
2 4. In an action on the caſe upon promiſes laid in the lifetime If an execs- 
- of the teſtator, the plaintiffs (executors) were nonſuited at the 2 [4 * 
1 trial. The court were of opinion, that no coſts ought to be — >< 
taxed. Vidian and others, Executors, v. Cook, Trin. 6 G. 1. Rep. in an ation 
Ca. Pra8: C. B. 20. Wt 3 | wow, 1h 6] 
r ter where it might have been brought in bis own right, he ſhall pay coſts, but not otherwiſe. Atkins 
Executor v. Spence, Trin.' 3 & 4 G- 2. Rep. Ca. Pract, C. B. 61. As where in trover the trover - 
was in the inteſtate's lifetime, and the converſion in the admimfrator's. 1b.—S. P. Prat. Reg. 
” C. B 115. Plaintiff and his wife, who was an executrix, brought an action of trover, and declared I 
of goods which were in the hands of the teftator- in his lifetime, bu: were after bis death converted | 
e by the defendant, and when the cauſe came down to trial the plaintiffs were noaſuited. I he defendant 
f moved for coſts, and argued that the rule is, that where the cauſe of action ariſes in be time of the 
bs executor he is liable to coſts, for he may thef diing an action without naming himſe:f exccutor, but 
where he is obliged to name himſelf executor he is not bound to pay coſts. in this caſe the converfion * 
n is the cauſe of action, and that was in the time of the executor. The court held this to be the true i 
MN diftinftion, and that the caſe of Maſon v. Jackſon, 3 Lev. 60. is not law. The defendant had his * 


coſts. Harris & Ux. v. Hanna, Hil. 9 G. 2. Rep. temp. Hardw. 204. Jide poft. pl. 19 . P. G 
Adminiſtrator v. Lockwood, Tin. 16 & 17 G. 2. Barnes, 13u.— And in an action of indebitatus 
Arg for money had and received, after the teſtator s death, Bangs Executor v. Bangs, Hil. 6 G. 2. 
Pract. Reg C. B. 116. Barnes, 119.— But in trover, where the converfion' was laid to be in the lifetime 
of the plintiff's inteſtate, and the defendant bad a verdict and moved for colts, they were denied. 
| Downs Adminiſtrator v. Shaft, Trin. 13 & 14 G. 2. Barnes, 129.—Where an executor plaintiff by 
his declaration. ſhews a cauſe of action accrued to himſelf ſince the death of the teſtator, he is lobject to 
ofts. And fo it is where a plaintiff hath a cauſe of action as execotor, and another cauſe of action id 


þiy own right. Vat Andes 39 „ The $0 


* (0) Fidetit. F. The plaintiff had brought an action of debt upon a bond 
£ Colt, 2 againſt the defendant as adminiſtratrix, and filed a bill in equity 
Heeg. to diſcover aſſets, and had inſtituted a ſuit in the ſpiritual court to 
ant was ſued oblige her to give in an inventory, After judgment for the plain- 
9 tiff in the action, a writ of error was brought in B. R., and the 


dd an, judgment reverſed, Then the plaintiff brought a new aQion in Str. 
given againſt B. R., and the defendant moved to ſtay proceedings, on paying 2 a 


de H principal, intereſt, and coſts; whereupon it was infiſted for the 
22 2 zintiff, that the defendant ought to pay the whole coſts of the 


, * brought,,  farſt ſuit, the proceedings in cery, and in the ſpiritual court. 
| | Becourt. The caſe of Merrill v. Jucriyn (a) was cited, Sed — cur. We ge 
2 2 the have nothing to do to order coſts for proceedings in another court, ; Modi 
2 73 which has a power to award coſts if the party is entitled to them; on 
Ben en and as to the judgment, that is reverſed; there is no reaſon; why Lord 
Whether it the defendant ſhould pay for the error and miſtake of the plaintiff. caſe v 
Sead be We are of opinion that the proceedings in this cauſe muſt be ſtayed 2 


coſts | . 
ee upon payment of coſts of this ſuit, - Sey v. Nevinſon, Eaft, 
cited the fal- 12 G. 1. Str. 699. x ++ #1 
lowing caſes |, | ; ' r Ss 07 66% ö 
to ſhew that executors bringing writs of error ſhould not pay caſts, becauſe what they do is in autry 
droit, 3 Liv. 375. 1 Moo, 76. 4 Mod. 244. But in thoſe caſes the executors were plaintiffs in the 
N 9 The court talled on him to ſhew any caſes where an executor had been defendant in 
the original action, and judgrnent given againſt him de bonis prepriu, and after judgment on error af- 
Armed had not been obliged to pay coſts; but be could ſhew none. + Parker cited x Sid. 368. as an 
' authority to ſhew that on error in ſuch caſes the executor ſhould put in bail. But Lord Hardwicke,C. J. 
id, the caſe of bail would not govern this caſe, becauſe the bail are to anſwer the action, and there 
is no diflinftipn between executors and other perſons when defendants as to coſts in original actions, 
though where the executor is plaintiff he is diſtinguiſhed out of the fiatytes. Here in the firſt judg- 
ment he is to pay damages out of his own eſtate, then why ſhall be not on writ of error? Per cur. — 
The Maſter muſt tax the coſts on error brought, the judgment againſt the executor being affirmed. Caf. 
well v. Norman, Eaft. 5 G. 2. 1H. Blackſt. 567. n. S. C. 31 Vin. Abr. 285. Cunn. 38. Str. 977, 
An executor brought error on a judgment, againſt the teftator on a bond; and after affirmance moved 
„ principal, intereſt, and coſts, It was infiſted that as be 
for a favour to ſave the penalty, it was but equitable he ſhould pay the cofts in error, which he 
ad put the plaintiff to; for if the plaintiff had taken execution, equity would never puniſh him for 
takiog thoſe expences out of the penalty, and the caſe of Merrill v. Jocelyn was cited. E contra 
were cited Baynbam v. Matthews, Trin. 4 G. 2. Str. 871. where an executor diſcontioued without 
coſts, and Sifney v. Nevinſon. Upon the authority of which caſe the court determined, that as by law 
© , the executor was not to pay coſts upon a writ of error, a court of law would not direct them to be 
„ _ Laxed, though there was a penalty. Salterne v. Wynne, Eaſt 10 G. 2. Str. 1072. S. C. Rep, temp. 
FS Hardw. 367. only by the latter report it ſeems that the executor himſelf was the defendant in the ori- 
ginal aRion.— Judgment de bonis teflatoris et f non de bonit propriis having been given againſt plaintiffs 
in error on a verdict in afſumpfit againſt them as executors, on the judgment afficmed in Cam. Scacc. the 
clerk of the errors allowed the coſts to the defendant in error. It was moved that the coſts might be 
diſallowed on the ground that where executors and adminiſtrators were plaintiffs in error, eſpecially on a 
judgment de bonis teftatoris, they were not liable to cofts. This motion was oppoſed in the firſt i 
by the defendant in error, who contended, that where executors and adminifirators were liable to 
in the original action, they were alſo liable if error were brought on the judgment; that as they were 
_ |, defendants in the original action, in the preſent inſtance they were liable to coſts in that action, and that 
Mability continued in error. The ſtatutes 3 H. 7. c. Yo. 3 Jace f. c. 8. 13 Car. a. c. a. ſ. 9 & 10. 
make no exception as ta executors, The diſtinction that where executors and adminiftrators would be 
liabie to pay cofts in the original action, they are alſo liable in error, but that where they are not liable in 
the original action they are not liable in error, is clearly to be collected from 3 Lev. 375. Gale v. Till, 
4 Mod, 244. Comberb. 228. S. C. (in which caſe the adminiſtrator was pleintiff in the original action,) 
aud alſo from Caſwell v. Norman ; where the Chief Juflice expreſily the diſtinQion. The court 
were unanimouſly of opinion, that the diſtinction taken in the argument for the defendant in error was 
well founded, and conformable to a caſe on the ſame ſubject decided Com. Srace. about three years be- 
fore, and the allowance of coſts was affirmed. Williams and another, Executor of Brabham, v. Riley, 
. Hil. 31 G. 3. 1 H. Blackſt. 566. hs G : ' ay 


n 6. Debt brought by an executor for rent due aſter the death of 
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| gone on to trial, and therefore ſhould not pay coſts far diſcontinuing, ib.— The court of Exc 


_ coſts for not going on to trial; the defendant died before they 
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W 20d.» des was made jo len the defandact his 
colts. - Adjouwrnatur. Byrom, Executor, v. Bates, Hil. 1 GC. 2. 


Pruct. Reg. C. B. 114. a, 51 | | 1 | | 
7. A plaintiff, ladminiſtrator, had leave to diſcontinue without Contra Hey- 


payment of coſts.. Baywham v. Matthews, Tris. 4 G. a. H. 


Str. 871. | | ; =—_ ton, Mich. 
6G. 2. Reg. Caf, Pract. 79. S. C. per nomen Hale Adminiſtrator v. Norton, Prat, Reg, C. B. x57. 


On a queſtion an executor 1d be permitted to diſcontinue without payment of coſts, the 
court were clear that giving an executor leave to diſcontinue was 3 matter of diſcretion in the.court, ane 


that they ought not to give him ſuch leave in any caſe where he bad knowingly brought his alem 
wrongs 7 les he would conſent to pay colts, Harris Executor v. Jones, Hil. 4 G. 3. Burt. 2458. 
8. C. Black. 451. Bull. Ni. Pii. * It is ſaid in 2 Crompt. Prack. 466. that if executors plain. 
tiffs withdraw record before trial, they are hable to coſts: _ „ and wide Nunez v. 
Modigliani, Eaſt. 29 G. 3. 1 H. Blackſt. 217.—A motion on bebalf of an adminiſtrator plaintiff for 


© leave to diſcontinue without payment of coſts was oppoſed as toghe coſts; becauſe it was the admin... 


ſrator's own laches not to be previoufly informed of the faQs upon which he grounded his ation... 
Lord Mansfield obſerved, that to make an executor pay coſts upon diſcontinuance was reaſonable in u 
caſe where he might probably bring another action; but here the court granted the motion to diſcon- 
tinue without payment of colts upon terms that he ſhould not bring a new #Qion without leave of the 


court. Bennett Adminiſtrator v. Coker, Mich- 7 G. 3. Burr 1929. 8. C. Danet v. Coker, Sayer's - 


Law.of Coſts, 96. It is not in all caſes that ag executor ſhall diſcontinue without payment of coſts 3 
for if it is plainly his fault be hall not hase ſuch leave. 80 in caſe of not going on to trial, if it be 
his own laches he ſhall pay coſts. Therefore the queſtions in ſuch caſes are, Whether there be lac hes 


. or delay, or whether it be a fair tranſaction? 2 debt on bond | 
again an heir, but upon diſcovery that the eſtate had been conveyed, and being fatisfied" that there 
was 2 deed of conveyance which would be produced at the trial, immediately defiſted fiom m—_—_ 


farther, it was held to be fair and c:ndid, and that he had done better for the defendant than if he 
motion, ordered that the plaintiff be at liberty to diſcontinue his action without payment of __ 
and ſuing 2s an adminiſtrator. Hugh Adminiſtrator v. Lloyd Executor, Tria. 9 G, 3. Burt. 


xch, Pratt. 156: And it is (aid, that though Executors and adminiſtrators, when plaintiffs, have 


been made ſubject to the coſts of diſcontinuing, yet within a few terms pat the courts bave been more 
indulgent 3 becauſe, as ſuch plaintiffs may proceed to judgment without 2222 of a verdi& 
againtt them or a nonſuit, it was hard to put the parties to ſuch ex pences v hen the plainti@is willing to 
relinquiſh his ſuit ſooner. Ib. * 2 | 


8. There was a rule for the proſecutor of an information to pay 


were paid z and it was held the executor could not have them, 

nor would he have been liable if the teſtator had been ruled to 

pay them. Rex v. Earle, Trin. 4 G. 2. Str. 874. IE NTT. 

9. In an action on the ſtatute of hue and cry brought by the 

plaintiff as executrix, the plaintiff was nonſuited at the aſſizes; it 

was moved that the defendants ſhould be allowed their coſts, not- 

withſtanding the plaintiff was an executrix, this action being wro 

upon the face of it; an executrix ſuing for a robbery committed 

—_ her ſiſter, and was purely vexatious. Parks, Executrix, v. 
Hundred of Aſhendon, Berks, Mich. 6 G. 2. Prat. Reg. 


C. B. 115. 


10. An attorney delivered his Hill, and aſter his death appli- 
cation was made to tax it, and above a fixth part was ſtruck off. 


It was moved that the executrix might pay the coſts, yt the court 


held that ſhe ſhould-not, for the words of the aft 1 G. 2. c. 2 

J. 22. impoſe them upon the attorney or ſolicitor only, and the 

executrix is not to blame if ſhe ſtands 2 his bills, or make 

out one by his books (a). Weftor v. » Mich. 10 G. 2; .() Roled 

Str, 2056 in Dutton v. Agate, Eaſt. 20 G. 4. Sayer's Law of Colts, 32. 
WE yy 11. In 


* 


| ; 3 c | 
1 KExuecutors. | 
Vide ance, I. In an action brought, by the plaintifF as executor of an at- 
See tortiey, one count was, that che teſtator in his lifetime was em- 
2335866. , ployed by the defendant, and did buſineſs, but dying in the miuſt 
that the of it, the plaintiff cauſed the ſame to be finiſhed,” and the defend 
* „ ant in conſideration thereof promiſed to pay: The plaintiff was 
_ "of opinion, nonſuit at the trial. And now the defendant moved for coſts, 
IP that if « the authority-of the caſes where it has been held, that if the 
4 —_— intiff might have declared upon a promiſe made, vr a, wrong 
| weſtator, and done to himſelf, he ſhall pay coſts, it being a cauſe of action 
13 begun by ariſing in his own time. Et per cur. We are all of opinion chat 
dme tze plaintiff ought to pay coſts. reaſon why executors have 


Ul 


—_— deen excuſed ariſes from the words of 2 3 H. 8. c. 15. which ſpeaks 

— only of contracts made with, or wrongs done, to the plaintiff; here 

2 #7 is a demand for which the executor might undoubtedly maintain 

iris one en- an action in his own right, and it falls within the reaſon of pay- 

tireconraQ, ing coſts where an executor declares upon a converſion in his own 
| „ time. Marſb v. Yellowly, Hil. 12 G. 2. Str. 1106. 


brought by him thereon, is not ſubject to coſts; becauſe the matter aroſe in the teſtatot's time, and the 
- executor was obliged to perfect it out of the aſſets, and is liable to an action if he does not. And Chapple, 
Tea the caſe where one undertakes to levy a fine, and dies before it be completed. Vide Andr. 361. 


. 


12. In a /e. fa. againſt an executor, execution was awarded, 
and then the record went on with a confideratum eff etiam that the = 

_ — plaintiff ſhould have coſts; it was agreed that the 8 & g V. z. 

e. 10. which gives coſts on a ſci. fa. does not extend to executors, 

and therefore the judgment for 'coſts was erroneous. Beile v. 

* Hylmer, Trin. 5 G. 1. Str. 188. But in ſuch caſe the court 

will not reverſe the whole judgment, but only guoad the ' colts. 
Did. | F ; n . 9 

- 13. A rule was made abſolute for judgment of nonſuit, purſu- 

ant to a late act of parliament. But per cur. —Plaintiff being an 


© executor is not ſubjeR to coſts; if a nonſuit had happened at the 1 

. aſſizes, plaintiff would not have been liable to coſts. Howard, def 

ROS Executor, v.-Radburn, Hil. 15 G. 2. Barner, 130. r UDO 
Bull. Ni. Pri. 332. 8. P. Booth and others Executors v. Holt, Hil. 34 G. 3. 2H. Blackſt. 277. 2 

+ 13g4. To an action brought by executors, the defendant pleaded . 
his diſcharge as a fupitive under the inſolvent debtors” act 16 G. 2. But 

N and upon an ifſue joined _—_ the fact of his (the defendant's) * dlen 
E being a fugitive beyond the ſeas within the ſtatute, the defendant ſtru 

| had a verdict, and thereupon moved the court for treble coſts, pur- Ma 

- ſugnt to the ſtatute ; but it was denied, becauſe the plaintiff could Bi 

> not bring the action otherwiſe than guatenus executor, and it was LAS 
n ſaid there had been a. like determination ( Hitchcox, Executor, v. the 
| Gale, Mich. 13 G. 2.) in the King's Bauch, where the defendant tor. 
applied for double coſts on the mint act. Bligh and another, Exe- and 

. cuters, v. Gepe, Mich. 25 G. 2. Barnes, 141. and 

15. J. s teſtator had given notice of trial, but did not proceed, * 


and afterwards died. It was moved that A. the executor ſhould 
pay the deſeadant's coſts, on account of the cauſe not having gone 
ay ) 12 5 4 — - on 


\ 


e 


8 : __ Executors, - ws 

on to trial. Sed per Lord Mansfield, C.J.— An executor is not in IS 

ſuch caſe liable to any coſts. The court of does never 
_ revive a bill for the fake of coſts alone. Mills, . v. Rolle, 
Hil. 1 G. 3. Sayer's Law of Cofts, 302. | 5 
16. To aſſumßſit the defendant pleaded, firſt, the general iſſue; 
ſecond, certain debts by 3 and non; aſſets ultra. He after- 


wards applied to withdraw the firſt plea, on payment of the coſts 

occaſioned by it, which was allowed u the condition that e 

be ſhould bring no writ of error or bill in equity z for there was 

no delay on the part of the defendant, nor had the plaintiff been 

put to * coſts (except thoſe occaſioned by the firſt plea) beyond 

what muſt have incurred to recover judgment de bonis teffa- 

toris cum acciderint. By three Juſtices againſt De Grey, C. J. 

Dearne v. Gremp and others, Executors, 2 19 G. 3. Blackft. 

| 1275. FP . 
> In an action of aſſumpfit upon a running account, the ſtat. But where | 
of limitations * pleaded, it appeared at the trial that none of — raul a 

the items were within fix years, except one article of 10 s., and «executor be 
the plaintiff had a verdict only for that ſum. The defendant cannor be 
applied for leave to ſuggeſt on the roll, that he lived at the time ji 8 5 
of the action brought in the county of Middleſex, and was liable to courts, vide © 
be ſummoned to the county court under the ſtat, 23 G. 2. c. 33. A U. 
by which in ſuch caſes the plaintiff is not to have his coſts, but to 2 3 

pay double coſts to the defendant. The plaintiff was an admini- Doug. 263. 
ſtrator, and it was contended on his behalf, that this caſe was not | 

within the meaning of the act, as perſons ſuing in the character of 
| adminiſtrator or executor are not liable to the payment of coſts, - 
even where there is a verdict againſt them. But as it appeared 


there was no exception as to, adminiſtrators in the act, the rule for 


2 ſuggeſtion was made abſolute. Waſe, Adminiſtrator, v. Wyburn, / 
Mich. 20 G. 3. Dougl. 246. IT 1 22 3 
18. To an action of aſſumpſit brought by an adminiſtrator the i 


defendant pleaded bankruptcy generally, and obtained a verdict, 
upon which it was moved that the defendant might have his coſts + 
taxed on the ground of the 7th ſedtion of the ſtatute 5 G. 2. 
c. 30. which ſtatute contains no exception as to executors or ad- 
miniſtrators, as the 5th ſection of the 8 9g V z. c. 11. does. 
But the court held, that the plaintiff was not liable to coſts, being 
dblearly of opinion that the ſtatute 5 G. 2. c. 30. ought to be con. 

ſtrued in the ſame manner as 23 H. 8. c. 15. and 4 Fac. I. c. 3. 
A Dy Ut, Adminiſtrators, v. Norfolk, ich. 31 G. 3. 1 H. 

| 528. | | AI >. 

109. Trover for goods by an efcutrix. The firſt count ſtated, In che c 
the troxer and'converſion to have been in the lifetime of the teſta - f She 
tor. The ſecond ſtated the trover in the lifetime of the teſtator, on, Buller, 
and the. converſion afterwards. The third count was for a trover J. fad, the _ 


and converſion after the death of the teſtator. The plaintiffs were is ohm, 


nonſuited at the trial, and a rule was obtained to ſhew cauſe why are @ coa- 
. / 2 5 * N they 0 


\ * a , * x 
% 


= _— * 2 EP" . 1 9 
3 * * | n 1 8 * - * of „ q 
* | | J 
- : 
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aey they ſhould not pay coſts to the deſendant, which ho aftet 


* 


veconcile 


Kynafton,, E,. 31 G. 3. 4 Term Rep. B. R. 277. 


them: but thoſe which are beft founded on reaſon ſhew, that the plaintiffs in this action ought not to 


pay coſts. The caſe in 3 Lov. 375. (Gale v. Till, 6 Vin. Abr. 337. pl. 7.) is a very material one, 
where the queſt ion was, the adminiſttator ſhould pay the cofts of a writ of error. For whetber 


there were any error or not was apparent on the record, and muft have been known to the adminiſtra. 


tor; but as it was ne for him to fue in the character of adminiſtrator, it was held that be was 
not liable to pay cofls. The caſe in z Lev. 165. (Bull v. Palmer, 12. Vin. Abr. 232.), where the exe. 
-cutor only declared on an account ſtared by the defendant and himſelf, is alſo a very ſtrong caſe. So 
| is that in 3 Lev. 60. (Maſob v. Jackian, 11 Via. Abr. 282.) There are indeed caſes the other 

SS Siatetbes Wipers zoenatiier Me aeinatple wank hint tie eretapden ſtands, One rule is, 
that if a plaintiff name himſelf executor when be need not, und fail, he ſhall pay coſts ; as where his 
declaration ſtates à cauſe of action due to him perſonally. Another rule is, that a plaintiff cannot join 
Fee 
- In his own right. And that will govern the preſent queſtion ; for if it be true that the laſt count in 


this declaration applies to a cauſe of action in the plaintiff's individual capacity, the declaration is bad 


on the face of it, and the defendant might have demurred to it. But I am of opinion chat every cauſe 
of aftion Rated in the declaration accrued to the plaintiffs in their repreſentative character; for though 
the converſion be Rated in the two laſt counts to have been made in the time of the executrix, yet it 


was a cauſe of ation which accrued to the plaintiff as executrix, and muſt have appeared ſo at the trial, * 


If the goods which were the ſubject of the action never were in the actual poſſeſſion of the executrix; 
It was abſolutely ne :effary for her to declare in that character; and if nd demand were made in the life- 
- time of the teftator, it was n:ceflary to declare on a converſion the teftator's death. Even on 
the third count we are not to conclude that the executrix ever had poſſeſſion of the goods, and if 
not they were not afſe» till recovered. But this principle is the true one, that whether the converſion 


happened before or after the teftaror's death, if the goods when recovered would be affets in the hands 
of the cxecutrix, ſhe muſt fue for them in the repreſentative capacity, and then the is not liable to 


calls, V 4 Term Rep. B. R. 280, 1. | | + 
20. The plaintiff's wife was executrix of V. her former huſ- 
band. The action, which was for money had and received, was 
to recover back received by him after Vs death 


, 


to the uſe of the executrix. One count charged the defendant 


with the receipt of the money to the uſe of the plaintiff's wife, 
as executrix, before her intermarriage with the plaintiff, and the 


- other ſince. The defendant obtained a verdict, and then moved 
for coſts, which being oppoſed, Lord Kenyon delivered the opinion 
olf the court thus In general it is an eſtabliſhed rule, that where 


an action is ht by an executor, as ſuch, for tranſactions 


though he fail in the action. But in this caſe it was not neceffary 


to name the wife executrix; ſhe might have brought the action in 


ber own right, for it is ſtated in both the counts that the money 
was received, and the promiſe made by the defendant after the 
teſtator's death. We have looked into the authorities which we 
FN find have ſettled this point, and which decide that the plaintiffs in 
" (4) Lor# this caſe are liable to pay coſts (a). Goldthwayte & Ux. v. Petrie, 
ee EAA. 33 G. 3. 5 Term Rep. B. F. 234. 1k Wa | 


| of Jenkins & Us. v. Plombe, 6 Mod. 91. 181. and Salk. 207. and remarked, that it was true that ia 


314. there is another caſe of Eaves v. Mocato, which, as jt is there reported, appears to be a 
determination the other way; but in Jenkins v. Plorabe, Salk. 207. 7 ny eee 
v. Mocato, and ſhews that the reporter of it in the ſubſequeat page (314+) is inaccurate, 3 T 2 


argument- was diſcharged. Cockerill & Ur. Extcutrix, c. v. 


arifing in the lifetime of the teſtator, he is not liable to pay coſts, 


8 == TOQD 


T > Tx 


3 


Bull. Ni. Pri. 143. 
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* Ca. 114. 


AN action was brought again M. G. as executrix of 4. Ga 
him to the plaintiff; to which the defendant pleads, that A. G. 


'W * 
* 


* » 
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(X. a. 4) What Debts ſhall be p id firſt. | By ſpecial . 305. 


Direction of Chancery. 


| JT is the conſtant courſe of equity, where ſpecialty creditors | 7 


exhauſt the perſonal aſſets, to ſuffer ſimple contract creditors to 
ſtand in their place pro tanto upon the real eſtate. 2 Ark. 436. 
Galton v. Hancock, June 1744. hid. 446. S. P. But this can only 
be allowed where the ſpecialty creditor had a remedy againſt the real 


and perſonal aſſets of the debtor deceaſed, whoſe aſſets are in queſtion. 


1 VJ 312. Lacam v. Martins, Nov. 1749. Vide Clifton v. Burt, 
i Wrms. Rep. by Mr. Cox, 679. note 1. where all the caſes reſpect- 
ing the marſhalling of aſſets are collected. eee 


(X. a. 5) Deuaſſavit. What is. 1Vigos 
I. WV HERE the executor negl:As to perform the condition 
of a deed, and ſo incurs a penalty, it is a devaſfavir. 
2. Two executors draw a joint note for the property of the teſ- 
tator, and ſuffer it to remain in the hands of a tradeſman. They 
are both liable, although one of them had done no other act in 
execution of the will; for when he gave authority to receive the 
money, he had it in his power to ſecure it; but if the other exe- 
cutor had taken the money of bis own authority alone, he only 
would have been anſwerable. Saddler v. Hobbs, 2 Bro. Chan. ; 


- 


the amount. Lowſon v. Copeland, 2 Bro. Chan. Ca. 186. 
4. Legacy leſt to A. on marrying with conſent, and till marriage 

intereſt to be paid at 3 per cent. The executrix lays it out in the . 

funds, and conveys to truſtees in truſt to pay the legacy with 3 per TEE. 

cent. intereſt, and to pay the ſurplus intereſt to her. This is not 

a good appropriation, and the ſock having ſunk in value, the 

executrix's eſtate muſt make it good. Cooper v. Douglaſs, 2 Bro. 

Chan, Ca. 231 | 5 | $7.4 


3. Executors negleQing to ſue upon u bond /are charged with © \ 


(X. a. 7) Liable; uh. FER 


who was executrix of C. G. her huſband, for a debt due from 


was not executrix of C. G., and alfo that ſhe (M. G.) was never \ 

executrix of A. G. The caſe was, that after the death of C. G., 

A. G. his wife took his goods and fold them, and died, and that 

ſeveral of the goods of A. G. came to the hands of the defendan 

The queſtion, which was, Whether an £xecutor de ſen tort of an 
o enxecutor 


= Executors. 

REY } executor dr fon tort is liable to pay the debis/of the firſt dectaled ! 

| | - did not receive a determination, the cafe going off upon another 

point; but the court inclined ta be of opinion, that ſuch an exe- 

| cutor as the defendant was not liable at common law for a de- 

| | avit committed b the firſt, nor is within the ſtat. 30 Car. 2. 
Se N Hammond v. * Trin. 11 9 12 6. 2. Andr. 25 2. 


— 


Ae 31. (X. A. Dy Provecipin and Pleadings in De- 
. 2 * - vqſlauit (a). | 
3 . 
4 IN error it was objecbed, that rhe proceedings were againſt 
a man and his wife as executrix, and the devaſiavit was re- 
turned ; that they (the huſband and wife) had waſted, and con- 
verted the teſtator's goods to their own uſe, which a feme covert 
could not do. Sed per cur. The precedents are as this is. It is 
fſufficient to ſay that the wife waſted the goods, without going on 
to ſpeak of a converſion; and therefore if the expteſſion be not 
propers the converterunt in uſum ſuum proprium may be rejected. 
Bellew v. Scott; Trin. 7 G. 1. Str. 440. 
2. Upon a &vafiavit againſt . 
2s well as nil debet. Per cur. in Coppin qui tam v. Ces Mich. 
N e | 


* 
3 


| e — . (F. " Judgment. In what Caſes the 1 ſhalt * 


be- de bonis Teftatoris ſi, 8c. fi non de 
8 ran  Proprits (a). e, 8 1 : 


1. AFTER 866 inqgiry was executed, a motion to ſet aſide 


thy Fung on payment of coſts was oppoſed, unleſs the 
. defendant Gould bring the damages which had been found on the 


1 : inquiſition into court. But the court ſaid, the adminiſtratrix was 


only liable as far as ſhe had aſſets, and granted the motion. Smith 
v. Parrett, Mich. 10 G. a. Pra#. Reg. C. B. 234. 
2. In an action of aſumpiſt, the defendant pleaded non re 
&.plene adminitravit. It was inſiſted, that if the plaintiff could 
; ve aſſets unadminiſtered to any ſmall amount, the plaintiff muſt 
— ber a verdict for his whole demand. Lord Mansþeld, C. J. ſaid, 
the law was certainly underſtood to be ſo, and there are a hundred 
| caſes fo determined; but it ſtrüłk him as abſurd and wrong, and 
upon conſulting with che judges, they were all of opinion that the 
plaintiff ought not to recover of the executor or adminiſtrator 
more than the aſſets in his hands. The plaintiff proved two notes 


which amounted to 80 /., and took a verdict on non aſſumpſit for 


1 tde ſum; and having proved 25 J. aſſets unadminiſtered, he took 
8 2 verdict on the plene adminiſtravit for that ſum, and judgment 


Mansfield 


Eos oo for the reſidue. Harrifen v. oy coram Lord 


12K 


SAA 7 on 


* . 


8 


- 


. - = _— * 


= 


— * 


Execttors 1779 


| Manfreld at Guildhall, Trin. 9 G3. Nu 3 Term Rp. B. R. 


(Z. a. a) Pleadings. Traverſe. Good and necelfary. un. 324; J 


In what Caſes. 


A 2 was brought againſt the defendant as adminiſtratrix, 


fter two nibilt returned, a ſcire fieri inquiry was taken 
out, and the defendant attended the execution of it in order to lay 


the ſtate of the aſſets before the jury; but the plaintiff inſiſting that 
the award of execution on the former writ was in point of law an 


evidence of aſſets, a devaffavit was found. In Hil. 8 G. 2. ſhe ap- 


peared to the ſci. eri inquiry, pleaded plene adminiſtrauit, and tra- 


ed the deva/iavit. And notice of trial being given antl counter 
manded, ſhe in Mich. 10 G. 2. moved to have the award of 


execution ſet aſide, and to be admitted to plead, it being to no 
' purpoſe to expect relief upon the trial of the traverſe; and ſhe 


offered to deliver up the aſſets, which were very trifling in com- 
pariſon of the debt. The court were inclined to relieve her, but 
an account of her long acquieſcence, and the ſeveral fteps taken 


ſubſequent to the award of execution, they refuſed to interpoſe, 


and left her to an audita guerela. Wharton v. Richardſon, Widow, 
Trin, 10 G. 2. Str. 1075. . . 


% 


(Z. a. 3) Adiions by Executor, and Pleadings. And Vw 320. 
in what Caſes it muſt be in the Debet and Detinet. 
- L MIX. Jaftice Forteſcue reported a caſe (Burland v. Filer, E/. So where he 


11 G. 1.) where it was reſolved by all the judges in B. R. i e 
that a declaration in the deber and detinet, at the ſuit of an execu- dad and d- 
tor, is good after a verdict, Anon. Mich. 6 G. 2. Pract. Reg. fine: gainſt 


an executor 


C. B. 140. Kg Ramſberry v. Hoare, Eaſt. 4 G. 2. Prat, Reg. C. B. 139+ 


2. Debt by an adminiſtrator in the Abet and deſinet ; the de- 


fendant demurred, and the plaintiff joined in demurrer and had 


judgment. It is helped by the Oxford act, 17 Car. 2., and is 
the ſame as if after verdict. Shirley, Adminiſfrator v. Harvey, 


Ea. G G. 2. Pratt. Reg. C. B. 141. . I 


. 


9 3 a ' 1 
(Z. a. 4) In what Caſes he muſt name himſelf 1 325. | 


a)Vide * 
Der 
pl. 


Executor (a). 


1. AN adminiſtratrix may maintain an aQion in her own ane 


_ © > againſt the marſhal, for the eſcape of a priſoner in execu- 
tion, on a judgment obtained by her as adminiltratrix.- 
v. Walker, Mich. 28 G. 3. 2 Term Rep. B. R. 126. 


x "Na 2. Where 


180 Eeurecutors. es 
2. Where money is received after the death of the teſtator, 

the executor may declare either in his own right, or as executor z 

becauſe the teſtator never had a ſpecific cauſe of action to recover 

that ſum againſt the party receiving it, and therefore he may 

3 . declate in his own name. - Per bur, J. in Smith v. Barrow, 


— - 


un. g. [Z. a. 5) Pleadings in Actions againſt Adminiſtra- * 

"= » tors. Alleging by whom the Adminiſtration was | 0 

e . 4 

xz [57 1. BIEN | co 

JOE Urox 4 general demorrer it was obſected, that it was not re 

L alleged in the declaration (which was againſt an adminiſtra. ſo 

tor) that adminiſtration had been granted to the defendant; But th 

the court ſaid, that calling the defendant adminiſtrator of the pr 

goods and chattels of the inteſtate was ſufficient. Made v. Wad- ſp 

| man, "Hil. 25 G. 2. Barnes, 167. y tals q ay 

* | 4 p b . 1 | | nc 

| Ye. no P | 5 '. " | Ar 

_ 21Vin. 339. (Z. a, 6) Pleadings in Actions againſt Executors or de 

on ©, Adminiſtrators (). RON th 

(1. 4 2), pl. 3. | Tk | | 5 or 

. f an executor plead plene adminiſtravit, and thereupon iſſue 80 

I is joined, the defendant has admitted himſelf executor, and a 

therefore cannot ſhew that he only ated as agent for the execu- — 

| tor; for then he ſhould have pleaded ne ungues executor. Bull. $0- 

| Ni. Pri. 143. Arnold v. Arnold, Hil. 6 G. 2. Per Eyre, C. J. . 

„ 2. Action of covenant againſt executors z the breach was wo 

5 aſſigned for non-payment of rent incurred in the defendant's own ue 
. time, plene adminiſtravit and general demurrer to the plea ; and 

whether it were a good plea was the queſtion. . Per Lee, C. J. 

The queſtion depends ſingly upon what judgment can be given; | 57 

there is no doubt but the defendants might have been charged as pi 


\ © _ affignees of the term; if no other judgment can be given, but 
only againſt defendants as executors, then this will be a good 
plea. Ulterius concilium. Lyddall and others, Executors v. Dunlgp 
Ea, Executori, Hil. 16 G. 2. 1 Wilſ. 4. a cod 
3. Whenever a tender with tou? temps paiſt is pleaded by an 
. adminiſtrator, he muſt allege that his inteſtate was at all times, 
from the time of the making ef the promiſe to the time of his 

. death, ready to pay, and that he has at all times ſince the death 
. of his inteſtate been ready to pay. Ruled upon demurrer. 
: Clemens v. Reynolds, Hil.” 25 G. 2. Payer, R | 
43᷑. Debt on bond againſt the adminiſtrators of the obligor, 
\ - > _ Declaration of Zaft. term. Plea plene adminifiravit, except goods 
|; = and chattels to the value of 48 J. 25. 104.; and, with reſpect to 
that ſum, that the defendants had confeſſed aſſets to that amount 
to another action on a bond of the teſtatot's of the ſame term, 
V1 : Y 13 8 N and 


S 0 TwwS. 


* 


and then depending againſt them. To this the plaintiffs de- 


murred generally; but the court were elearly of opinion that it 
was a good bar. Waters v. Ogden and another, Adminiſtrators, 
' | 3 


: Mich. 21 G. 3. Dougl. 452. * g 


. 00 ne agaiuſt the defendant as executrix, after plead- 
ing ſeveral judgments recovered againſt her as ſuch, ſhe pleaded 
that the teſtator on. ſuch a day, by writing . obligatory, became 
bound to T. J. in 2800/., which was made int. al. for” the pur- 

ſe of indemnifying T. F. againſt another bond made by T. F. 


jointly and together with the teſtator, but for the ſole and proper 


debt of the teſtator to S., in 800 l., which ſum of 800 J. had be- 
come due and payable in the lifetime of the teſtator (a), and ftiH (a) The 


remained unpaid. - That upon the death of the teſtator the bond ?iniff 


ſo given by him to T. J. became forfeited, and that the money — 


therein contained was {till unpaid; and then plene adminiſfruuit on the alle- 
preter, &c.. which was inſufficient, Se. To this there was a fla, atk® 
ſpecial demurrer,. aſſigning for cauſes that the defendant did not the original = 
aver in the plea that T. J. had been damnified by reaſon of the bond for 

non · payment of the 800/., for which the bond was made to S. . be- 


and that the defendant did not in the plea ſhew how that bond ere = 


became forfeited, for want of which averment it did not appear in the he- 


that the defendant was liable to an action at the ſuit of T. 7 time of the 


of making the ſuppoſed promiſes, was covert of one A. B. Re- 


on account of the bond for 2800 /.; but the plea was held to de — 12 


good. Cox and others v. Foſeph, Executrix, Trin. 33 G. 3. Ven, C. J. 
5 Term Rep. B. R. 207. 3 T* res 


; R. SA. 
and the defendant would in that caſe have been precluded from ttiog-ud any devils boat of danalh- 
cation, Per Buller, J. Ib. Though the indemnity bond in 280-1. conditioned for the payment of 
$02 J. were forfeited, and the day of payment paſſed, the plaintiff might reply per fr if the exe- 
cutrix had the mon-:y, nd did not pay it. Ib 288 | 

If the bond be forfeited, te party may either plead the pena ty as the debt or the ſam really due, 
32 court always 1ecommend the latter; if it be not forſeited, he can only plead the ſum 
due. b, | . RS. 


% 


6. Aſumpſit againſt the defendant as executor of Mary B., for 
govds ſold and delivered to her. Plea, that Mary B., at the time a 


-_ 


plication, that Mary B., at the time of making the promiſes and 
from thence until her death; lived ſeparate and apart from the 
ſaid A. B., and carried on the trade and buſineſs of a haberdiſher 


as a feme ſole, and that the plaiptiff never knew or truſted the 
ſaid A. B., but dealt with the ſaid Mary as a feme ſole, and on 


her credit; and, in. the courſe of ſuch dealings for goods ſold 
by him to her as ſuch feme ſole, ſhe made the ſaid promiſes, tc. z 
and that aſter the death of the Eid Mfary, the defendant, as, her 
executor, took and poſſeſſed divers goods and chattels which yere 


of and in poſſeflion' of the (aid Mary as ſuch feme ſole, to the 


amount of more than the damages ſuſtained by the plaimiff b 


- reaſon of the non-petformance of the ſaid promiſes, and whereo 


ſhe ought to have ſatisfied the ſame. The defendant demurred 


and had judgment. Becauſe, to entitle the plaintiff to his action, 
he ſhould haye ſhewn that the feme covert, when alive, might 


3 


£ 


a . % 


probate of the will of the wife was abſolutely void. 
An aQtion- cannot be brought againſt a feme covert, except by 
the cuſtom of London. ne e Eoftl. 36G. 3. 
6 Term Rep, B. R. . 


A2 u. — (a 7) Replication to Pleas of Jolgmenu, e We. 


good or not good. 


Der on bond againſt executrix ; ſhe leaded that the teſtator 
was bound to B. in a bond of 1000 /. penalty for a juſt debt, 
and that he recovered judgment againſt her (defendant) upon 
ſuch bond, and that ſne had not aſſets tra. Replication, that 
the hond was not made for a juſt debt; but on condition, that if 
- the teſtator would ſuffer his wife, if ſhe died without iſſue by 
him, by deed or laſt will in writing, to give and diſpoſe of 500 /, 
to whom ſhe ſhould appointz and, in caſe he or his executors 
ſhould cavſe it to be paid, that then, Dc. And then ſet forth 
chat the defendant had not made any ſuch appointment, and that 
f = jug ment was ſuffered to remain in force to defraud him of 
| his j aft debt, and then ſaid that the teſtator left afſets, The de. 
t 


demurred, ſhewing- for cauſe that it contained double 


| matter, vis. fraud and aſſets; but the plaintiff had judgment, 
which was affirmed in error; for the condition of the bond 


was not broken; the appointment ſhould have been in 


the teſtator's lifetime; and, as to the allegation of it, it was not 
made a diſtin defence, but was only by way of coneluſion from 


— ea 3 Trin. 788.2. 


e 


1 6 a. 8) Pleadiogs.. Ne ungues 88 ne wnque: | 


adminiſtered as * Oe. 


Dr had leave to plead ne unquer executor and plene 
. avit (no cauſe being ſhewn to the contrary). News 
man v. — nd oft. 29 6. 2. Barnet, 365. 


— 6. a. 9) Pleadings 3 in Adiions by or againſt Exe- 


Zi cutors, c. Where there muſt be Monftrans of 


Lr the Teſtament or Letters of Adminiſtration (a). 


3 


Nor need 1. Ir. a plaintiff be aſſignee of a leaſe aligned to him by an ad- 

obs F Ae EY not _— to Eh. a profert in curiam * 
e letters of adminiſtration. er Lee, „in v. Stoney 

= tru BM Mich. 20 G. 2. 3 Will. 3. rn 


un adminj- 
| fratcia, eto e 


e it did not appear that, it could have been 


* 
. e 


„ 4 wu 


— 


” 3 * 5 
— a f ws — * 


IQ 


en 10 an aRien brought by en adminitrator himſelf, whoſe power d ſee bh founded upan the leech of 
id, igittration, it muſt be alleged in the declaration, that adminiſtration was committed to him, and 
by chat thoſe who granted it had 2 right to grant it, which is matter of ſubſtance and traverſablez but he 
who claims under an adminiſtrator has ao ſuch occaſion, becauſe ke has gor the ſame in his power" op 
| 3. cuſtody. Ib. . | f 8 6 BE | | s 
2. The plaintiff declared that the defendant was indebted to 

5 him as adminiſtrator in 747 /., for ſo much money of Bengal, by voy 

1 à certain 23 of the honorable the mayor's court at Cleats, 25 
- adjudged an | 


awarded to be paid by the defendant to the plai 

tiff, as adminiſtrator of H., for a certain demand of the Dlaintif 

as ſuch adminiſtrator, which judgment was in force, c.; aud, 

being ſo indebted, the defendant afterwards, in conſideration of 

the premiſes, undertook to pay. The defendant demurred ſpe- 
Cially, and ſhewed for cauſe that there was no profert of the letters 

if of adminiſtration. But-the court held, that profert of the letters * 

; | of adminiſtration was unaecefſary, becauſe in this action the 

4 . *plaintiff had no occaſion to have deſcribed himſelf as adminiſtrator. 

* Crawford». Whittall, Hil, 13 C. 3. Dougl. 4. (u. 1). 


(Z. a. 10) Pleadings. What ſhall be ſaid to be an Vis 4. 

Admiſſion of Aﬀets (a). Ofen 
| | ecutor pay 

intereſt on a bond due from the teftator, it is not an admiſſion of aſſets, For it would be unreaſonable _ © 
that. becauſe the executor thought the demand juit, and had choſen to pay a part of a debt out of his 

own pocket, he ſhould be liable for the whole debt; or that becauſe having enough to pay the intereſt, 

be ſhould be thereby concluded to diſpu'e aſſets for the priacipal. Cleverly v. Brett and another, Mich. 
43 G. 3. cited per Bu ler, J. 5 Term Rep. B. R 3.—But Lord Mansfield faid, To be fur2 the ei- 
dence eaſes the cieditor from proving aſleis, and throws the «144 on the other fide. Ib. (n. a), 


* 


KFF TRA 


4. S Brought debt upon a bond againſt M., as adminiſtratrix, 
.—* who ſuffered judgment to go againſt her by default; ſhe 
makes her will and H. executor thereof, and dies; and an action 
4s brought on the judgment againſt Z., ſuggeBing a devaſtavit ; 
H. pleads plene adminiſtravit of the goods of M. To prove a 
devaſtavit the judgment by default was given in evidence at the 
trial; and, whether it were evidence of a devafiavit, was reſerved 
far the opinion of the court. After argument the court took time 
to conſider, and afterwards gave judgment, that if an executor or 
adminiſtrator ſuffer judgment to go by default, or confeſſion, and 
an action be brought againſt him on that judgment, ſuggeſting a ; "2 
 devaſlavit, he cannot plead plene adminiftravit ; for, by the con- EY 
feſſion of the judgment or letting it go by default, he has admitted +. 
aſſets to the amount of thegdemand; And it is the fame if the 
action on the judgment be againſt the executor, or adminiſtrator 
of an executor, or adminiſtrator. Ahd the plaintiff had judgment. 
Selon v. Hawling, Executor, Ac. Hil G. 2. 1 Wilſ. 288. 
2. To debt on bond, of which the defendant eraved A mere ſub- 
and by which, as adminiſtrator, he bound himſelf, his heirs, &c. JO 8 
„ to the plaintiff, with a condition, which (after reciting that the d. an a 
* © plaintiff and defendant agreed to ſubmit to arbitration certain niſtrator 


\ diſputes between the plaintiff and the defendant's inteſtate,) was 2 — : 


. | for che performance of an award to be made concerning the oF in, 


— * 
Y 
* 

— 


* g 
<P ] 
k N ' l o 0 4 ; 
k 


Peda and matters aforeſaid, and alſo concerning al other matters, accounts, 

= . yarn Oc. between the ſaid parties or either of them. It then ſet forth 
”  miniftracor, an award, by which the defendant, as adminiſtrator, was to pay 
Mich. a certain ſum of money, and the parties were to execute general 
1 Zen Rep releaſes ; he then pleaded plene adminiſtravit, and that at the time 
B. R. 6. of entering into the bond or afterwards he had no aſſets. To 
F tis the plaintiff demurred generally; and the court faid, there 

= -, f was no — but that the plea was bad; for the entering into the 
4 bdond amounted to an admiſſion of affets, and that he ſhould: "X 

afterwards be permitted to diſpute it; that the bond was a 

undertaking to pay whatever ſum the arbitrator ſhould award, 
without any regard to aſſets. And, with reſpeQ to the releaſes, 
which muſt he expounded by the reſt of the award, it would be 
ſufficient for the defendant to give a releaſe in the character of 
adminiſtrator. Barry v. Rib, Eaft. 27 G. 3. 1 Term Rep. | 


N . 
98 3 Where an executor exhibited no inventory, and made pay- 
DB ments of the intereſt of a legacy for ſeveral years, it was held in 
| equity an admiſſion of aſſets to diſcharge the principal, although 
- ſingle inſtagce of payment of intereſt is not. 1 Ye/. 75. 

4. So where an execytor, who had not exhibited an inventory, 
| had paid all Jegacies but one without heſitation, he was, held to 
3 ' have admitted aſſets for it likewiſe; for the not *exhibiting an 

inventory, which every executor ought in a deficient eſtate, is an 

1 imputation upon him, although not concluſive evidence of aſſets; 
3 but the paying all the reſt without diſſiculty is the ſtrongeſt evi- 

dence againſt him. Orr v. Kames, 2 Veſ. 194. | 
5. Debt againſt the executor of M., upon a joint and ſeveral 

bond executed by MH. and two other perſons, as his ſureties. 
The defendant pleaded that the bond was not the” deed of M., 

together with three other ſeparate pleas of payment at the day, 
and three other ſeparate pleas of payment after the day, by MH. 
and his ſureties reſpectively. Iſſues being joined upon thoſe pleas, 
a verdict was found for the plaintiff upon all the iſſues. It was 
determined by the whole court, that as the defendant had neglected 
to plead plene adminiſtrauit, the pleas as they ſtood were an ad- 
miſhon of aſſets, and operated as ſuch in an action on the judg- 
ment, in that cauſe ſuggeſting a devaſiavit. Eming and others, 

Executors v. Peters, Trin. 30 G. 3. 3 Term Rep. B. R. 685. 


judgment given on ſuch a plea. Per 


* Phini® has 1. THE plaintiff had pleided plene adniniſtravit. Judgment 
„ T was mad hy for not paying for the iſſue ; 'Var the 
jaggment court, on motion, {et aide the judgment on payment of 1 7 


Dre. 
429218 . 
* 


* 


_ 
: 
. 


- 


is Executors,- 0 © 0 
and permitted the plea to ſtand. Olivant v. Low, Hil. 6 Ga. gn . 
Prod. Reg. C. B. 234. 5 „ 


court on motion ſet aſide the judgment on payment of coſts, and permitted the defendan; to plead a 


plene adminifiravit, but refuſed to tet her plead a ſyecial plene admin frovit. Cruſe v. Willi ; 
"oy G. 2. Pract.” Reg. C, B. 236. 8. C. Barnes, 200. | # ; £ £ *1 | 


2. To an action of aſumpſit the defendant pleaded judgment, 8. C. Rep: - 
and ſeveral bond debts and articles entered into by the teſtator, emp. 
particulaxly.a bond to V. M. in the penalty of 53,0004, condi- ma 
tioned for the payment of 26, 500 J. by inſtalments, all of which 
; were paſt and paid at teſtator's death, except one of 5000 J. and an- 
other of 1500 /, the days of payment whercof were not come at 
the time of the plea; ſhe alſo pleaded a bond to T. V. in 
5009 i., for the payment of 2500 f. at a day before the death of 
the teſtator; and a like bond to D. C. in 3000 J., conditioned for 
the payment of 1500/, at a day likewiſe paſt; and then concludes. 
that ſhe has not more than 1000 J. aſſets to anſwer the ſaid ſeveral 
ſums by the ſaid ſeveral bonds, articles, and judgment, due and 
payable, To which the plaintiffs replied, that on the day of 
exhibiting their bill ſhe had aſſets beyond what would pay and 
{>tisfy the ſaid ſeveral ſums by the ſaid bonds, articles, and judg- 
ment due and payable, whereby ſhe could make ſatisfaction to 
the plaintiffs. Iflue being Joined, a ſpecial verdi found that 
the teſtator, at his deceaſe, was indebted to the plaintiffs in _ 
28,0934. 8 4. 1d.; that the aſſets come to the hands of the 
defendant on the day of exhibiting the plaintiffs? bill were 
41,1521. 25. 5 d.; that the money payable by che conditions of 
the ſaid three bonds, together with the penalties of all the other 
articles and the judgment pleaded by her, amounted to 21,1827. 
105s., which being deducted from the ſaid 41,i52/7. 25.5 d., there 
remained the ſum of 18,969 J. 125. 5 d. That ſhe had not aſſets 
to diſcharge the penaltics of thoſe three bonds nor were they 
diſcharged ;' and: that if the penalties on thoſe three bonds were 
not charges on the aſſets, then they find for the plzintiffs that ſhe . 
had aſſets to ſatisfy them to the amount of 18,969 J. 125. 5 d. 
- Byt if the penaltics were charges upon the aſſets, then they find 
for the defendant. After ſeveral arguments, it was held by the 
court, that as to the bonds to T. V. and D. C., they being for- 
feited, the penalties were to be conſidered as the debts in law 
and therefore that the defendant muſt have allowance for theſe 
22 But that as to the bond to V. M., inaſmuch as the 
ormer inſtalments were paid, aui the other two the time was 
not come for; it ſhould cover no more than was due, for the 
force of the bond was ſuſpended till the condition was broken, 
» which appeared by the manner of pleading it. The Bank of . 
England v. Morict, Hil. 9 G. 2. Str. (028. , * 
3. Debt on bond againſt the executors of the executrix of the 
obligor, Plea, plene adminiſtravit preter 101. Replication, prays 
judgment of the 10/., and as to the reſidue of the debt ſays, that 
du the day of ſuing out the original writ the defendants had goods 


2225 


/ 
c 


b -\ ; 


+ of the obligor, at the tiwe of his deathy to the value of the ref. 


.- due of the ſaid debt, in their hands to be adminiſtered, over and 
abeve the goods confeſſed, wherewith they might have ſatisfied 


aàverwpent. The defendants moved to ſet the replication aſide, 
alleging that the plaintiff ought to have accepted of the 10 /. 
_ confeſſed to be in « defendants' hands unadminiſtered, and have 
prayed judgment of the ſame, and of aſſets in futuro quando acci- 
 gerint, or have replied ſingly that defendants had aſſets in their 
hands tra, and gone to iſſue thereupon. But the court held 
the replication to be a good one in every reſpec. Lockyer v. 

; "Coward and another, Executors, &c. Eaff. 10 G. 3. 3 Will. 52. 
in acht on 4. Lord Kenyon, C. I. obſerved, that it had occurred to him 
yudgment that the ordinary mode of entering up judgments of aſſets guands 
againſt de- a ad $5" | : , 
- fendants as @ccrderint, was not correct; for, as on the iſſue of plene admi- 
executors, wiffravit, no evidence could be given of aſſets after the writ ſued 
| — 2 out, if the judgment were to affect aſſets received after the judg- 
be origioal ment, there was an interval between the commencement of the 
ation, the action and the judgment, in which, if the executor regeiyed any 
2 aſſete, they could not be taken at all. His lordſhip therefore 
lens aden. thought that the judgment in ſuch a cafe ought to be entered 
Hen, and up in ſuch a manner as to reach all aſſets received by the executor 
3 « ts the time of ſuing out the writ. And AÞbburft, J. ſaid, that 
-  joogment-of às the plea of plene admirifiravit was, that the executor hath not, 
furuce afſers nqr had at the time of ſuing out the writ, nor at any time fince 
| a had any aſſets, &c., he ſaw no objection to the plaintiff's reply- 
Mansfield ing to the latter part of the plea, that the executor had Aflets 
. would not fince, &c., if the fact were ſo. Vide the caſe of Mara v. Quin, 

omits ich. 35 G. 3- 6 Term Rep. B. R. 10 
"eros — bp effects come to the hands of the defendant before the judgment 5 for the plainti® 
bas admitted that the defendant fully adminiſtered to that time; and there being no evidence of aoy 
alles come to bis hands hace, they plaintitf was nonſuited. Bull, Ni. Pri. 169. cites Taylor v. Hol- 

man and another, Sitting: atter Trinity, 1764. 8 


64 


ewe 25 (Z. a. 12) Pleadings by Executors or Adminiſtrators, 
& - np 72 Fraudulent (a). 


* Buller, J. 1. 15 aſſumpſit for goods ſold and delivered, the defendants 
— pleaded that the teſtatrix in her lifetime borrowed of J. G. 

ought to and R. H. 240 J. which at her death remained unpaid ; that they 
| have relied recovered judgment in debt fœ the ſaid 2401.,, which judgment 
3 remained unſatisſied; the like of another debt of 60 J., and then 
© pleaded to plene admimflravit, except to the value of 130 l., which was not 
cover the  ſafficient to ſatisfy thoſe judgments. To this the plaintiff rephed, 
daug be that both judgments were obtained by fraud, on which iſſue was 
we debts, taken. On the trial it was admitted, that only 119 . 10. was 
ens that the due upon the firſt demand, and only 29/7. 18s. 6 d. on the 


9 ſecond; that theſe were ſimple contract debts; that the judg ; 


en foot pe. ments were confeſſed by the defendants ; and then they offered 10 
. ſrauden to . * * : . : 


prove, 


\ 


. 


the plaintiff the reſidue of his ſaid debt, and concludes with an 


22 


as eee es ess z 228 


* 


Een 


1 


— 


ze, that their having. confeſſed them for double the ſums due prevent his 
was merely a miſtake, which was known to the preſent plaintiff *<oreriog, 
before he brought his action; and that he could not be defrauded bee een 
by it, inaſmuch as the amount of the real debts due to thoſe what were 
creditors was more than ſufficient to exhauſt the aſſets. But the CE 25 
judge, thinking that the faQs admitted precluded all further 2 
enquiry, and that on theſe pleadings the plaintiff was entitled to mente. Aud 
recover, the plaintiff had a verdict, which however was after 8 7 
wards ſet afide; for, as the plaintiff had. thought proper to the defend- . 
upon fraud generally, the court would examine into the circum- ants ought = 


ſtances, from which it appeared that there was no fraud in u base 


fact, nor could the court ſay there was any in law. And leave — — 


was given to amend the pleadings and the former judgments. due 
* Peaſe v. Nayler & Un., Executrix, &c. Mich. 33 G. 3- 5 Term Fr. Re 
Rep. B. R. 80, 2 34 | RoW 
2. Aſſumpfit on a promiſſory note for 497. 195. againſt an 
 adminittratorz who pleaded a retainer of 23/. for a debt due to 
him from the inteſtate, and a judgment at the ſyit of A. B. for 501, 
and nilafſets ultra. Replication, denying that the 2431. was juſtly 
due, and as to the judgment, per fraudem. It was held by Lord 
- Kenyon, C. J., that if the jury believed either of the demands ſet 
up by the defendant againſt the inteſtate's eſtate to be unfounded, 
2 he plaintiff would be entitled to a verdict. Campion v. Bentley, 


Admin;firater, Se. al. 35 G. 3. Eſpin. Ni. Pri. Caſes, 343+ - 
(Z. a. 14) Bond to the Ordinary. | — . 


1. THE ſpiritual court may take a bond for a due adminiſtra- 
| tion where it is cum teflamentos annexo. Theſe adminiſtrations 
are not within the fiat. 21 H. 8. and therefore the bond refts aa 
at common law, and is good as to compelling the payment of le- 
gacies, which is within the juriſdiction of the eccleſiaſtical court. 
Falles v. Dyeminigue, 2 Str. 1137. [303 44) 2 ; 
2. A creditor has a right ex debito juſtitiæ, as well as the next of 
kin, to ſue upon an adminiſtration bond in the name of the arch- 
| biſhop or ordinary. The name of the archbiſhop is uſed officially, 
And therefore the granting leave to make uſe of it does not belong 
to him perſonally, but to the court. Archbiſbop of Canterbury v. 
Houſe, Cowp, 140. . fa E 
; X F 2 * 4 * : { 6 
(Z. a. 15) Diſtribution. Compelled. How; and zs 
5 by what Court. . 
AY eſtate pur autre vie is diſtributable in. equity, though not in 
| the ſpiritual court. 3 Wm. Rep. 101. Witter v. Witter, 
Hil. 1739, e 2 858 


— 


- 


* 
f 


wia 355 A. b) What Acts or Pleas of one ſhall bind bis 


— - 


Companion, 


jon 1 THERE were three execators, one of whom gavea warrant 


of attorney to confeſs a judgment againſt himſelf and his 


- co=executors,. purſuant to which . was entered againſt 


all the executors de bens teftatoris 


for the debt, and againſt him 


Who gaye the warrant. de bonis proprits for the coſts. Upon motion 


to ſet this aſide it was held ill, for executors may plead different 


- pleas, aud that which ig moſt for the teſtator's advantage ſhall be 
received. This is eſtopping the others from ſaying they are not 
\ executors, and being without their knowledge it may ſubject them 


- 


7rVin. 363. 
ͤ— — 


o 


al., Mich. 3 G. 1. Str. 20. 


2. Executors ſhall not be anſwerable for aſſets. which come to 
the hands of their companions, unleſs when they have joined in 


to a devaſtavit for the paying of other debts. Elwell v. Quaſb & 


receipts, or done other joint acts. Littlæbales v, Goſcoign * | 
- Cha. Ce, 71. wa 


(A; b. 2) Joint Execytors ; inter E. Remedy for 
ne againſt the acher. And Pleadings, 


I N afſumpſit by A. and B., the firſt eight counts. in the declaration 


were on promiſes made by the teſtator, the laſt chunt was on 


a promiſe by the defendant as executor. To the former the de- 


fendant pleaded, that the teſtator in his lifetime made his will, and 


thereof conſtituted the deſendant, and B., and three other perſons 
joiut executors z and as to the laſt count, that that promiſe (if any) 
was made by the defendant; together with B. and thoſe three 


perſons, and not hy the defendant alone. The plaintiffs by their 
replication ſay, that B. never proved the will of the teſtator, nos 
took upon him the burden of the execution thereof, nor in any 
manner ever accepted of the ſuppoſed appointment of him to bs 


an executor, nor ever adminiſtered as an executor of the ſaid teſta- 


Nez. 3 Term Rep. B. R. Ss. be 


tor. And as to the other plea, that the promiſe in the laſt count 
was not made by the defendant, together with B. and the other 
three perſons, as in the plea alleged. To the replieation to the 
firſt plea there was a general demurrer, but the whole court held 
the replication, to be a good anſwer to the plea, and the plaintif 
had judgment. Rawlinſon and another v. Shaw, Executor, Hil, 


"1 


— 


. e 
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46 b. Ko Joint Execuitors. AQions * them eee 


and Pleadings; and Judgment; how. 


| p ROCESS againſt two Aalen dees, executors, and only one ſerved; 
1 the court, on motion, ſtayed the proceedings until the other 
- Hould be ſerved, or outlawed. Worley v. Bull and another, * 
L e Trin. ret 2. Prad. Reg. C. B. 351. ; f 


(6b 6) Joint Executors. AQions 5 1 and via. 373. 
| Pleadings. 


1. E. Recovered in Ireland in an action of debt againſt K., and 
died, A ſcire facias quare executionem nom iſſued at the ſuit 
of two ſuryiving executors againſt X., ſuggeſting the death of F., 
to which X. pleaded payment, which was found againſt him; 
and judgment WAS, that they ſhould have execution. &. brought 
a writ. of error, and only one of the executors appeared, who alone 
had ſued out the /ci. fa., and yet the court affirmed the judgment 
for both, and the adjudication was that both ſhould recover. Upon 
which a writ of error was brought in the King's Bench here, and 
it was objected, (int. af.) that the /ci. fa. was prayed by one only, 
though the writ of error was brought againſt the two executors, | 
and yet there was no, ſuggeſtion that either of them was dead, 
though only one of them appeared to it, and prayed the ſci. fa. | 
ut judgment was affirmed; for a ſci. fa. quare executionem non is 
only to bring the plaintiff in error in to aſſign errors. He comes _ 
in upon it, and aſſigns his errors, therefore he waiyed any objection, 
and admitted the one executor to be ſufficient to call upon him 
merely to aſſign errors. He might perhaps have moved to quaſh , 
it, but as be did not, he has waived the objectiôn, and the court 
were not to preſume the other executor to be alive. Knox v. 
| So Mith. 6 G. 3. Burr. 1789. 
If an action be brought by executors, all of them muſt j join, 
otherwiſe it will be a defect in title. Where ſeveral are named 


* 1 ö | Executots, 5 | 4189 


executors, and one only proves the will and acts, that one is liable 85 


to an adtion; but he cannot ſue alone until the others have re- 
nounced, - Per Buller, J. in Munt v. Stokes, Hil, 32 C. 3. 4 Term 


Rep. B. R. 56 5 


| (A. b. 8) Where the Survivor ſhall have the Surplus, e. 377: 


and join or be joined in Actions with the Exe- 
cutor, Wc, of the deceaſed Co- executor. 


1. 1. T H E eccleſiaſtical law holds it neceſſary i in the caſe of two 

adminiſtrators, to come back to them, in caſe of death of 

one, for a probate; though not ſo in the caſe of executors. But 
; wo common law is otherwiſe. * v. Harwood, 2 Fef. 268. 

- 2+ Bequeſt 


* 


— 


A. Bequeſt of 150“. to H., the principal to be paid by the ete- 
ceutors at ſuch time and proportions as they pleaſe. One executor 
died. The ſurvivor directs the principal to be paid at a certain 
time. It was argued, that this was nat 'a good execution of the 
power, not being by both. Lord Hardwicke, C. I doubt of the 
rule inſiſted on, that one executor cannot execute in this cafe ; for 
the power is given to the executor of the perſonal eſtate, as exe. 
eutor ; and there is no caſe where one-executor's death determines 
the execution. If that executor had not diſpoſed of it, it would 

2 devolved on the court to have done ſo. Flandert v.-Clarke, 

1 Fe. 9. oe ; | 
Wl 2 Perſons taking a reſidue as executors, take as joint tenants ; 
und therefore if one die before ſeverance, his ſhare ſurvives. - The 

' bequeſt being to go equally among the executors, does not alone 
take it out of this rule. And although the parties joined in their 
anſwers, that they were tenants in common, that does not amount 


to a ſeverance by agreement. Freuen v. Rulfe, 2 Bro. Cha. Ca. ; (B 
220. d p44 a "ah 
__ © Executors divide a part of the property, but lodge a ſum in the 


funds to ſecure an annuity. As to this they continue joint-tenants, 10 
ait mall ſurvives e x LR 

; 2.379. (B. b) Judgment. In what Caſe it ſhall be given 
() Vide ler. againſt Executors, and how (a). 


5 FOUR judgments were ſigned againſt a defendant executor; 
} the firſt was after a verdict ſigned pot mortem defendentis 
\ ſecundum flat., the Tecond was an action of debt upon the firſt 
: judgment, wherein plaintiff recovered de bonis teftatoris ; the third 
+ ._ ſuggeſting a devaſiavit, was a judgment de bonis propriis ; the fourth 
Ves an action brought upon the third judgment, wherein the de- 
Fendant was held to bail. The defendant had brought a writ of 
error, whereupon the ſecond judgment was affirmed, and lay 
| , till after the fourth judgment before ſhe made any complaint 
irregularity or vexation, and without ever offering any fatisfaQtion 
for the plaintiff's demand; and then moved to ſet aſide two of the 
judgments with coſts, urging that a dewaffavit might have been 
ſuggeſted on the firſt judgment, and that multiplying ſo many ſuits | 
was vexatious and oppreſſive. But the court held, that the pro- 
ceedings were warranted by law, and that if there was any hard- 
ſhip upon the defendant, it was occaſioned by her ſtanding out. 
Belwaod v. Chambers, Executrix, Hil. 8 G. 2. Barnes, 248. 
2. An action of debt was brought againſt an executrix in Mich. 
term 1791, and the plea which was of other judgments recovered, 
and plene adminiſtravit was of the ſame term. Soon, after the 
plaintiff cited the defendant in the ſpiritual court to exhibit an in- 
ventory, but he could not obtain an account until the 23d Ju 
1793, which prevented the plaintiff from entering up his * | 
until Mich. term 1793, when he entered up a judgment of aſſets 
quando acciderint. Alterwards he diſcovered that certain aflets 


. 


tame to the defendant's hands between the time of pleading and - 
entering up judgment, whereupon (after having brought a /i. fa.) 0 | 
| he moved for leave to amend his judgment, by making it g judg- 2 
ment of Michael/mas 1791. And the whole court were of opinion, | 
that the judgment ſhould be ſo amended (a). - Mara v. Ruin, (=) Bet it * 
Executrix, Mich. 25 G. 3. 6 Term Reps B. R. 6. = 
jo the court on affidayit, that the defendant would be damnified if the rule were to ſtand as pronounced U 
the court, for that other creditors on ſimple contract debts had obtained judgments againf her in the 
interval between Michael mas term 1791 aud Michaelmas term 1793, and that in fact the had paid 
more than ſhe had received in the character of executrix. On the other band it was infifted, that as 
the plaintiff's action was on a bond after notice of this ſpecialty, the executrix ought not to have paid © 
+ any debts of an inferior nature. But the court ſaid, that 2s the plaintiff applied far a favour, hex 
hught only to grant it on condition that the executrix was not prejudiced by it, and that the executrix | 
3 ought, under theſe circumſtances, to be allowed all debts that ſhe might fairly have paid in the inter- 
| val, whether they were, or were not of an inferior nature. On which both patties agreed to refer the 
_ unt 8 K ſubject to the direction before given by the court. Vd 6 Term Rey. 
B. R. 21. n. 4 . | | * | | | , | 


KAT Aa SSN 


(8. b. 2) In what Caſes Scire Faciar lies of Aſſets m AM ne * 
+, quando acciderint. | „ 


5 1. A Sei. fa. upon a judgment in an action of debt recovered bythe 
| plaintiff againſt the defendant as executrix, aft!" ſtating the 
dings in the former action, that the defendant there pleaded 
other judgments recovered, and plene adminiftravit, on which the | 
plaintiff prayed, and the court adjudged that his. debt ſhould be 
levied'of the goods and chattels of the teſtator which ſhould there- 1 
after come to the hands of the defendant, to be adminiſtered after we 
ſatisfaction of the other judgments, c.; proceeded to ſtate, that 
divers goods, c. of the —— ſufficient to pay as well the other 5 
. Judgments as the plaintiff's, had come to and were in the hands of 
the defendant, to be adminiſtered, &c. (without ſaying that theſe 
goods had come to the defendant's hands ſinee his judgment,) and 
prayed execution againſt the defendant to be levied of thoſe goods 
according to the form and effect of the ſaid recovery, c. The 
defendant pleaded (int. al.), that after the plaintiff's judgment no 
goods, Sc. of the teſtator had come to the defendant's hands to be 
'-  aUlminiſtered, c. To which the plaintiff replied, that divers 
goods, c. had come to the defendant's hands, &c. (without add- 
ing, ſince the former judgment,” Sc.). And the defendant 
demurred. The court were of opinion that the ſci. fa. was wrong, 
becauſe it did not purſue the terms of the judgment. It cannot 
be permitted to a creditor to litigate a ſecond'time that which has 
been once ſettled between the pMrties either by a verdiR, or by ad- 
* Mara v. Quin, Executrix, Mich. 35 G. 3. 6 Term Rep. 
1 oY | 
2. Debt on a judgment againſt defendants as executors, ſi 
geſting a Ee In the original action the defendants bl 
pl-aded plene adminiſtravit, and the plaintiff had taken judgment 
ol ſutute aſſets quando acciderint. Lord Mansfield would not allo 
de plaintiff to gire any OE of effects come to wn, Ss 
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- - the deſtndanti before the judgment; for the plaintiff has admitted 


that che defendants fully adminiſtered. to that time ; and there in 
being no evidence of any aſſets come to their hands fince, the . be 
plaintiff. was nonſuited. Taylor v. Holman, at Guildhall ſittings A 


ter Trin. 1764. Buller's Ni. Pri. 16g. 


e . (D. b) [Judgmeat.] In what Caſes it ſhall be d: 
Ek 7 bonis Teftatoris only. 


After a- PHE paint was leflee, and brought an action of covenant 
| Gderatioo, againſt the executors of the leſſor, and took judgment de bonis 
— Proprizs. On error it was objected, that the judgment ſhould have 
sien % been de. bonis teflatoris, A judgment in cevenant againſt the 
amend ® executor ought to bind the effects of the teſtator only, even for a 
—— breach of covenant in the time of the executors. Hob. 188. 
executor de Gro: Fac: 67 1. And it was admitted on the other fide, that 2 
ane judgment in this caſe ought to have been de bonis iglatorit. Cle. 
bel ments andothers v. Waller, Hil. 8 G. 3- Burr. 2154. 


pris fi, Ac. ot de benis propriis fi non, &c. It was after à writ of error aullo eft erratum pleaded 
= x f in the Exchequer-chamber. eee 
point of law, but a mere of the clerk. Short v. Coſſin Executor, Eaſt, 11 G. 3. Burr. 27 30. 


EY „u zj. (E:. b) Judgment. ] Execution of it. | 
& I. For Executors. 


„ "PHE executor of a deceaſed plaintiff my revive, but cannot 

d take out execution pending 2 writ of error. Wright v. 

Treweeke, Mich. 20 G. 2. Barnes, 43322. IS 

2. Upon a rule to ſhew cauſe why a trial ſhould not be put off, 

it appeared that the action was brought by an adminiſtrator, and 

' © that a ſuit was depending in the ſpiritual court for revoking the 
letters of adminiſtration. But per cur. There is no need to, put 
off the trial, for if the plaintiff ſhould proceed to execution, and 
the letters of adminiſtration ſhould be afterwards revoked, an 

_ audita querela would lie for the defendant. Kennedy v. Kennedy, 


Trin. 27G. 2. Sayer, 09. 2 


21Vie- 394; (G. b) Judgment [againſt Executors, in what Caſes] - 
Ewe, | de bonis Propris. © 


7 +. THE declaration was, that G. S. by his will bequeathed a le- 
2 gacy of gol. to the plaintiff; that he appointed the de- 
- - Fendant his executrix ; that ſhe proved the will; that goods and 
chattels came to her hands more than ſufficient to pay all the teſta- 
* tor's debts and legacies, by reaſon whereof ſhe became liable to 
pay the legacy; and being ſo liable, in conſideration thereof, ſhe 
promiſed to pay it. This is a declaration againſt the defendant 
Ne I 8 ; EA in 


7 


Sus ch 


/ 
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4 in her own right, and not as executrix eo nomne, and the promiſe 
e being in conſideration of affets, which was held to be a ſufficient 
WW... conſideration (a), the plaintiff was entitled to judgment de 'bonis (a) Sed wide 
Y propriis. . Hawkes & Us. v. Saunders, Hil. 22 G. 3. Cowp. 280. „ —_ 
| 5 Term Rep. B. R. 690. Where it was held that no action at la lies for a legacy» 
2 2. Where an action is brought againſt a defendant in his own 
right, and not as executor; that is, where the defendant is charged 
generally, and not named as executrix in the beginning of the | 
it declaration, afterwards ſtated to be liable as executrix, and the Ex. 
7 promiſe ſtated to have been made by her as executrix, the plain- 
e tiff cannot take judgment de bonit teflatoris. , Hawkes & Us, v. 
X Saunders, "Hil. 22 G. 3. Cowp. 289. rn 
A - | 15 
: (O. b) Where he ſhall have the Surplus. 1 4 
5 1. TESTATOR gave a legacy to his daughter, and appointed 
P | T his wife 3 71 . It wits Dee 
10 by the court as a rule, that if there be any declaration that exe- 
cutors are but truſtees, or if they have particular legacies, | 
the reſidue ſhall be conſidered as undiſpoſed of; that there had 
been caſes where the wife alone was appointed executrix, in which 
ſhe has been conſidered to be entitled to the refidue. In this caſe 
the wife was not fingly, but two others were joined with her. 
The conſequence is, that the ſurplus is undiſpoſed of, and that 
of the children are entitled to two parts, and the widow to one. 
v. 2 Att. 16. Graydon v. Hicks, Jan. 1739. en 
2. Grace Lawſon gave ſeveral legacies to her children; and then 
F, directs 1000/. to be taken out of her partnerſhip ſtock in trade, and 
1d | ſettled in ſtrict ſettlement on her ſon. The refidue of her partner- . 
de ſhip ſtoek ſhe gave to a truſtee, with very particular directions as 
ut to the N in truſt for the ſeparate uſe of her — 
1d Elizabeth Johnſton, who was a feme covert, and appoints Mrs. 
an ee her executrix, but makes no diſpoſition of the ſurplus. 
I, his is not a legacy, but an exception out of the legacy ſhe had 
given of the partnerſhip ſtock to the ſon, and does not exclude the 
52 executrix from the ſurplus. 2 Ath. 45. Neæuffead v. Johnſton, 
1 7 4 Os |; - * ; 
s| TY Though, in this caſe, the executors had legacies, yet if it : 
appears in proof that the teſtatrix always declared, that the next 
of kin, who were the plaintiffs is this cauſe, ſhould have nothing, 
le- the exceutors ſhall have the refidue,. 2 Att, 68. Nov. 1740. 
3 Braſbridge and others v. N. 9s + e 
nd 4. The teſtator gave the refidue of his real and perſonal-eſtate 
bas unto his executrix, or to her heirs, executors, adminiſtrators, or aſſigns, 
60 and appointed his ſiſter ſole-exeoutrix. She died in the teſtator's 
bh lifetime. The court held, that he died inteſtate as to the refidue, 
5 and that it went amongſt his next of kin. 2 Att; 86, Stone v. 
in Evans, December 1740. [ ON JOU FER 6 WES: *y% I 


Vox. IV. 0 6. Teſtator 


194 


eutvr and truſtee for 


Exetutors. | | 
5. Teſtator made his will, and thereby willed, that a ſufficient 
part of his rom 4 the county of Linco/n ſhould be ſold * 
payment of his debts, ies, and funeral expences; and the 
gave to Emma Mar, 1 of 2001, to de raiſed out of his 


© _eſtatesin all, e then gave ſeveral ſpecific ies to the ſaid 
his 


Emma Mar ſhall, and appointed her and nic joint ex- 
— bes will. He afterwards added to his will. a bequeſt 

ir perſonal eflate (not. therein before deviſed) to his executrixes, 
and re- executed . eſtion, Wikther the perſonal eſtate ſhould 
in favour of the heir at law be applied in exoneration of the real? 
The court held, that the teſtator had ſhewn a manifeſt intention 


In his will to exempt the perſonal eſtate, and that therefore the 
teal eſtate ſhould not be exonerated. 2 Ath. 624. Walker v. 


ton, Fuly 1743. | 

7 General Fulteney by his will gives to Mrs. Watſon an annuity 
of 400 J. 1 and in the laſt clauſe gives her all his houſchold goods 
and furniture, (three pictures excepted,) all his plate, linen, 
watches, jewels, and clothes whatſoever; and declared her ſole 
executrix. The ſpecific bequeſts to Mrs. Watſon exclude her from 

the reſidue. 3 Ath. 227. June 1745, Southcot v. Watſon. 
7. A man made his wife and the defendant executors; having 
alſo given her ſeveral . legacies, and made her reſiduary 
3 and to the wife of the defendant a real eſtate in fee. 
Teſtator's wife dies in his life. Defendant as ſurviving co-executor 
claimed whatever ſurplus of perſonal eſtate there was, as having 
no And held entitled. 2 Ve. 166. Wilſon v. Tvat, 
Feb. 1750. Vide 2 Fef. 27. where two infants were made exe- 


cutors. Blinkborn v. Feaft, S. P. 


8. Teſtatrix deviſed all her worldly ſubflance to Mary Lovemore, 
to be paid at 21, or marriage with conſent of ——; or, in caſe 
ſhe died before 21 or marriage as af6refaid, then all her worldly 


"ſubſtance to ——; then makes the defendants executors. Mary 
Lovemore dies under and unmarried. The executors were 
© confidered as truſtees for the next of kin. 2 Fef. 496. Lord 
North and Guildford v. Purden, July 1752. Vide 2 Vf. 91. S. P. 


Nine executors had 30o/. a- piece legacies; the reſidue, which 
was deviſed, but became lapſed, held to go to the next of kin. 


 Ambl. 769. November 1177. Nicholls v. Criſp and others. 


10. A man dying poſſeſſed of leaſehold property, which be 
orders to be ſold and the money paid to a charity, which is prevented 


taking by the ſtatute of mortmain, his executors to whom he had 


given a legacy, as there was no gext of kin, are truſtees for the 
5 5 1 Bro. Cha. Rep. 201. Aidaleton v. Spicer, March 
1783. | 1 | 

11. Unequal legacies were given to the exccutors by their own 


names; they ſhall nevertheleſs take the reſidue. 1 Bro. Cha. Rep. 
328. Bowker v. Hunter, Hil, 1183. 1 Bro. 590. 8. P. 


12. 1 his brother would be exc- 
is Gſter and her children, but gave him no 

legacy. He is a traſtes a8 to the truſt fund only, aud takes the 
| 12 . 
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| but the aſſent of the executor ; and unleſs fraud appear between 
nan executor and aſſignee, there is no inſtance of an aſſignment 


OY 


| kin eee. 2 Bro. Cha. Rep. 3. wits." AEM ; 
\ 7 | 


: ets, h e . tft a de rf 7 7 0 


3. Where an execiitor had hie poundr a- year pong | 


4 f. March 1787. 
erſons taking a de ts executors, take as joint tenants 3 | 
Fa. rk if one die before ſeverance, his ſhare ſurvives: 2 Bro. 
* 220. Freuen and hers v. Rilfe and others, July 1587. 
—— by will made defendants truſtees, and gave them 

codicil ſhe made them executors, and ordered them 


be yatd r journies, and expences. This ſhews her intention 
| WOE eee 2 Bro, Cho. Rep. 634+ 


Dean v. Dalton, Fuly 1789. 

16. In this caſe the refidue was given to à x an who died in 
the reſtator's lifetime, by which it became lapſed : the executors, 
though they had nd legacies, are truſtees ber d the next of kin. 
2:08 a BP. 28. Bennet v. Batchelor, December 1769. 1 ef. 

3 
72 Teſtator gives to defendant ſeveral ſpecific if ſhe 
continged uamarried; but gives her a ſam of money Nd on a 
market abſolutely, and appoints her executrix. The reſidue un- 
diſpoſed vf ſhall go to the next of kin, the parol N as to 1 
* 3 being doubtful. 1 v. Finch, 4 Bro 
8 ” V's. jun. 3 

8 e h ve the wife — — for life, e 

executrix, — 2 no diſpoſition of the reſidue, His Honor 

etreed the reſidue ts be divided amongſt the next of kin. 4 Bro. 
Cha. Rep. 326. Jon N Lantert, 1793. 


Ce. i) Executor Truſfce. His Power and Intereſt.” rr | 
| tA | 


T law, a legacy does not veſt in the legte till the execu- 
to l but in equity, he will be decreed to deliver 
the ſpecific legacies, being confidered there as 'a bare truſtee, 
2 nh. 57. Northey v. Northeys November 1740. | 
. Neither tefiduary nor ſpecific legatees have any intereſt with- 


made b y him, for a valuable conſideration, being ſet afide in equity. 
2 Ati. * Mead v. Lu Orrevy, Fuly 1745 

3. Where two perſons are a ted executors, if one dies, the 
is. not determined, but {urviyes to the other, and he may 
ag to 1 3 A1. 309. Flanders v. Clarke, May 1747. 
exxeutor, as he ſve in er droit unleſs he has proved 
the « teſtator's will, is not entitled to bring a bill of interpleader 
till, as ſtan r debtor. 3 All. 


606, . F. K 3 
3 9 . Lack 
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g. Each executor has entire control of teſtator's perſonal-eſtate; 

may releaſe, pay, or transfer without the other. So of one admi- 

iſtrator, though formerly queſtioned. ;.2 Ye. 265. Facomb v. 
arwood, April 175 1. 2 | 

. The court will not direct money to be paid out to an infant 
executrix, but will refer it to a Maſter to fe whether there are 
an 7558 and legacies, and to conſider of a maintenance. 3 Bro. 
Cha. . 195. Campart v. Campart, December 1790. 

7. Erecutors divide a part of their teſtator's property, but 
2 ſum in the funds for ſecuring the payment of an annuity. 
to this they, ara joint tenants, and upon the death of one it ſhall 
ſurvive. wyn v. Johnſon, 3 Bro. Cha. Rep. 455. 1792. - 

8. Executor or. adminiſtrator, where. there are debts, may 
ſell the teſtator's term ſpecifically deviſed ; and unleſs fraud is 
proved, the court will not relieve. 4 Bro. Cha. Rep. 125. Andreu 
v. Wrigley, December 1792. . | = 

9. Executors may diſpoſe of a leaſe for years as aſſets, notwith- 
ding a proviſo or covenant that the leſſee ſhall not alien. It 


was ſaid by the Lord Chancellor, that he did not mean to ſay, that 


4 * 
* 5 = 
- 


* 


@ man might not by a clauſe in his will provide, that in caſe of a 

devolution to executors, a leaſe ſhall not be alienable by them; 

hot. it muſt be very. ſpecial for that purpoſe. 1 Ve. Jun. 295. 
s V. Hind, May 1791. 8 | | PEER 


(X. b) . AQions by Executors. of Executors. Or 
againſt them (a). And Pleadings. * 


1. DPT pen 2 bond by the executor of the ſurviving exe- 
cutor of the obligee; and on error after a verdict it was 
ae, that it was not ſhewn that the firſt executors proved the 


£- will; and if not, this executor could maintain no action, but it 


2 


muſt be brought by the adminiſtrator cum teflamenttarnexo. Being 
after a verdict, the court held it well enough, and affirmed the 


| Judgment. Gradell v. 2 yon, Mich. 13 G. 1. Str. 716. 


not any aſſets of . S. in their hands. Replication, that M. J. 


2. Debt on bond agaioſt the executors of M. J. who was 
adminiſtrator of N. S. The bond being entered into by V. S., 
the defendant pleaded that MH. J. fully adminiſtered all the effects 
of N. S. which came to him in his lifetime, and that they have 


at the time of his death, and the defendant at the commencement 
of the action, had goods of IV. S. to the value of the debt. Ver- 
dict for the plaintiff. But the judgment was afterwards arreſted, 


the action not being maintainable at common law, becauſe that 


requires 2 repreſentation between the executors of M. J. and 


N. S. the obligor. Nor was there ivity, for there ought to 
| Have been taken out adminiſtration yy Ay fr. of the obligor 2 


his adminiſtrator. Neither would che ſtatutes 30 Car. 2. c. 7. 4 
p 3 | 5 
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| OR Iheet tay anode, te. of any perſon deceaſed to their own uſe ; and the latter was made only 


1740. 


the bond creditor can have no preference, but muſt be paid pari 


— 


can Dn e 3 Ath. 556. Powir v. Cons, Auguſt 1745. 


mY b) Equity. In what Caſes Executor or Ad- — 


| 400 n this caſe there were three obligors in a bond; the plain- 


A 3 = 


Executor. | 197 
1. & M. 5 44. 12. (a) ſupport the action; for here is no («) Thefor- 
7 — alleged 45 2 the adminiſtrator 75 the obligor. er data 


Trivett v. Fefferies 2 Mich. 8 G. 2. Cunn. 101. ; — 
executors or adminiſtrators of perſons who, as executors or adminiſtrators in their own wrong, ſhall 


to obviate a doubt whether the executors or adminiſtraters of ſach executors and N 
Hall be charenle0r 0 and to make them ſo. 


6. b) What mult be firſt applied to pay Debts and 11Vin-q23- 
Legacies. 


„Went an executor is alſo 8 truſtee for the AC 
debts, the aſſets ſhall be equitable and not legal, and the 
creditors paid pari paſſu. 2 Ath. 80. Lewin v. Olelcy, July 


2. Teſtator, who was the ceflui que e truſt of the real eſtate, made 
a mortgage of it in fee, and deviſed the equity of redemption to 
his ſon and his heirs, ſubject to the payment of debts, and died © 
indebted by bond and fimple contract. This being a mortgage of 
the whole inheritance, and nothing remaining in the 


faſſ with other creditors. 2 4th. 290. Pluntet v. Femin, 
4 1742. 

3. A decree quod computet make no variation as to an executor, 
for before a final decree he may confeſs. a judgment, and it does 
not at all alter the nature of the demand. 2 Ark. 385. Smith v. 
Haſkins Stiles, Auguſt 1742. 

4. Aſſets deſcended on the heir at law, muſt be applied to the 
payment of debts, before the lands, which are ſpecifically deviſed, 


miniſtrator muſt * made a Farty. 


A Bil for diſcovery of aſſets was diſmifſed, upon a plea that 
the adminiſtrator was not a party, though he were inſol- 
vent. 2 Atk. 5 1. Aſpurſt v. Eyre, Eaſt. 1740. , 

2. Where the repreſentation is conteſting in the eccleſiaſtical 
court, a bill may be filed for the diſcovery of aſſets againſt the heir, 
without making the adminiſtrator a' party. 2 Ath. 51. Plunlet 
v. Pen on, Eaft. 1740. 


the obligee, had brought only one obligor before the court, 
and the repreſentative of another, but not of the third, the bill 
ſtating that he was dead inſolvent. ObjeQion for want of 
over. ruled. 3 Att. 406. Madam v. Fackſon, Feb. 1746. 
4. Where the debt is a ſpecialty, both the heir and the execu- 
2 to be parties. 3 All. 406. Madex r Jackſon Feb. 
1749, l 

03 5. An 


I. An'executor, who ought to have been 2 co-plainiiff, was 
2 2 x deſendaut, and the lord chancellor, for ſome time, 
+> doubted Whether he was entitled to his coſts z but at length | 
ordered them to be paid to him. 3 Bro, Ch, Rep. go. Blount v. 


Burrow, 179%. ; 
6. A father by his will appoints an executor durante minore 
_ etate of his daughter, and that ſhe ſhould be executrix when ſhe | 
” came of age z the daughter, turned of 21, was brought alone | 
before the court, though it appeared that the executor durante 
minore ætate 947 wa gr the GN part of the perſonal eſtate. 
The court con him to. be a neceſſary party. 2 Ah, 121. 
Glaſs v, Oxenham, Feb. 1740. INES; * 


n. (4. e) Decrees on Executor. 


, eee ee eee eee 8 
| nas to create confuſion, the executor of an executor ſhall 
he excuſed coſts, notwithſtanding he had aſſets enough to pay the 
plaintiff's debt. 2 Ak. 80. 'Sandys v. Watſon, Nov. 1740. 
2. Mra. Paget by her will gives a legacy of 1004. to each of 
the three children of Mr. Phillips, and makes the defendant her 
_ executor, leaving him the bulk of her eſtate, provided he pays the 
three legacies within a year after her death. Defendant within 
the time pays into the childrenis hands their legacies ; the eldeſt of 
them was 16 years old at the time, the next 14, and the youngeſt 
nine 3 their father embezzled the money, Lord Hardwicke held 
at firſt; that as the executor made this payment to ſave a forfeit- 
ure of what he himſelf. took under the will, he ought not to pay: 
it over again; but the next day doubting, he adyiſed a comproy 
miſe. 2 Ath. 80. Phillips.y. Paget, Nov. 19740. 0 
3. Where an executor had retained money of the teſtator's for 
* a great length of time, the court made a perſonal decree againſt 
him with intereſt, and coſts. 2 Ye. bs. Haſeley v. Chalantr, Dec. 
4750; 1 Bro. Ch, Rep. 359. 375. 8. FP. N 


2 (B. c Favored and indemniſied or charged. In 
what Caſes more or leſs in Equity than elſewhere. 


— 1. Normithſtanding teſtator dircted that his executors, for 
- | © © any expences they ſhould be put to, ſhould be allowed 
their coſts Lo of his eſtate 1 yet, as there was a * fraud in this 
caſe in the execiitors, the court decreed coſts againſt them. 
PI 116. ih +. Rojuok, F8 | 
2. Though executors or adminiſtrators, againſt whom bills are 
| fifed for au account of afſets, arg not to pay coſts, yet they ſhall 
ftw 


be allowed any ; becauſe they are ſuppoſed to reimburſe them- 
RWG 


x 
= 


of the teſtator's or inteſtate's eſtate. 2 th. 108. Humphreys v. 

3. an executor ſets up an improper defence, or is guilty 
of miſþchaviour, the court has ordered him to pay colts. I FL 
126. h v. Kennegal, Oct. 1748. 2 Veſ. 85. S. P. 1 Bro. 362. 


S. P. | 1 | 
4 Bill by l as reſiduary legatees, for an account of 
the eſtate of Thomas , poſſe fled by the defendants 
Trucloue and More. Truelove, aſter having poſſeſſed aſſets to the 
amount of 2164, which he infilled was not received by him as 
executor, reuounced adminiſtration, and on the ſame day More 
proved the will. Afterwards Trurioue paid the 216 J. to More; 
and, by an authority from More, received other part of the aflets . 
to the amount of 466 J., and paid the ſame to More. Court held, 
that Trueleve ſhould be charged with all the ſubſequent receipts, 
as executor, without decreeing againſt More, though More was not 
proved to be infulvent. Ambl. 417. Read v. Truelove, May 1762. 

5. Executors drawing a joint note for property of their teſtator, 
and ſuffering it to remain in the hands of a tradeſman, both held 
liable, though one of them had done no other act in execution of 
the will. 2 Bro. Ch. Rep. 114. Sadler v. Hobbs, 1786. 

6. In this caſe an executor, who had not brought an action to 
recover a debt upon bond, was charged with the debt. And, as 
he bad put the next of kin to prove their relationſhip, he was 
ordered to pay coſts. 2 Bro. 156. Lowſon v. Copeland, March 
1787. 

7. Legacy of 4000 1. left to A. on marrying with conſent, and 
till marriage intereſt to be paid at 34. per cent. The executrix 
lays out the money in the funds, and conveys to truſtees in truſt. 
to pay the legacy, with 3 J. per cent. intereſt, and to pay the ſur- 
nA this is not a good a iation; and the 
ſtock having ſunk in value, the —. s eſtate ſhall make it 

. 2 Bro. Ch. Rep. 231. Cooper v. Douglas, 1787. 

8. The defendants, executors of the late Sir Criſp | 
keeping the teſtator's money longer than the exigencies of his 
affairs required, ordered to pay intereſt. And the chancellor 
ſaid, that one executor ſhould not be anſwerable for the ſums. 
come to the hands of another, unleſs they had done joint acts; 
but that each ſhould be PEACE ole colts, 3 Bro. Ch, 
Rep. 73. Littlehales v. G ; 1790. > 

9. 4 executor ou 3 keep — money dead in his 
hands; in this caſe, Le ſo doing, he was charged with intereſt 
and coſts; and the chancellor ſaid, if he had laid out the 
in the 3 per cents. the court would have affirmed the act. 3 Bro, 
Ch. Rep. 433. Enintlin v. Frith, 1792. 1 ef. jun. 452. & P. 

10. William Horatio Greene was legatee of 500/., payable at 
21, with intereſt at 5 per cent. till payable. Defendant, the 
executrix, advanced more than the legacy before he came of age, 
4 reimburſing the father-in-law of the infant, c. Infant came 

age, and aſhigned over 9 * Executrix charged _ | 
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the legacy, and 4 per cent. intereſt from the time when the infant Tor 
came of age. 1 Ve. jun. 247. Davis v. Auſtin, 1700. dy 
„l. were decreed of courſe againſt executors, who were Pic 
N 37 intereſt on account of a breach of truſt. 1 Yo. * = 
Jun. 294. Seers v. Hind, May 19791. e Nn 


12. A co-executor, who proved, but- never ated, cannot be I 
charged by receiving a bill by the poſt, on account of the teſtator's a 
eſtate, and ſending it immediately to the acting executor. | 
2 Ve. jun. 678. Balchen v. Scott, 1795. EL” 9 
13. Teſtator directs that the buſineſs ſhall be carried on by 
Edward Piflor. The executors permit him to get in the out- 
ſtanding debts. There being no directions for that purpoſe in 
the will, the execurors are liable. 1 Anfruther, 107. Piftor v. 
Dunbar, "Mich. 33 G. 3. rn 


unn. r.. (. c) Allowances to Executors. 


5 


1. A, Perſon, who was executor under a will, was likewiſe a 
e crelitor by note payable on demand; the queſtion was, 
Whether, as he could not poſſibly make a demand of intereſt 

upon himfelf, he ſhould not be entitled to be allowed intereſt ? 
but the court refuſed him intereſt, becauſe he may turn money 
to his own advantage, which is coming in by the teltator's aſſets. 
2 All. 106. Adams v. Gale, Dec. 1740. e 

2. In this caſe, though the defendants, who were executors, 

failed in the point which they ſubmitted to the court, yet, as it 
was only by way of ſubmiſſion, they were allowed their coſts. 
I N wr 205. Raſbley v. Maſters, 1790. e 

3. Deviſe of annuity of 50 J. to be purchaſed by the executor, 
who, till the purchaſe, was to pay the annuitant 40 J. a-year; 
the executor, inſtead of purchaſing, paid 50 J. a- year from the 
teſtator's rents. The annuitant entitled to 40 J. the firſt year, 
and to 50 /. a-year afterwards. And though the court might 
have charged executor with the over-payment from the eſtate, 
the Maſter, on a general account, with juſt allowances, cannot. 
1 Vf. jun. 291. Browne v. Spooner, 1791. A 


11 vin. 435. (E. c) Where nn nec Adminiſtrators are 
10 included, though not named. 
| a * 


 CAMUEL Towers, having two ſons, George and James Towers, 

and two daughters, Who were married, the one to plaintiff, 
William Pickering, and the other to h Pickering, by his will 
gave his freehold eſtate at Paddington to James Towers and his 
heirs; c. And, after giving ſeveral legacies, he appointed 
Willigm Pickering, Famies Towers, and John Pickering, to receive 
and pay the contents before mentioned. It was held by the eccle- 


ſiakical court, upon litigation, that William — +20 
* N 3 N | _ 4 overs, 


* 7 V0? 
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Pickering and others v. Towers and others, Fuly 1758. 


* 
© * 
Executors. 


4 * 
5 executors 


by the above words, 10 receive and pay the contents.  Ambl, 364. 


u. Toll? Low of kane and Adminiſtrators, bete. 
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Evidence,” 
(A) Witneſs. Who may be- ebe 


1. Nan indictment for a rape upon the body of a child then 

little more than fix years old, Gilbert, C. B. refuſed to admit 
her as an evidence. . | 

2. And in an indictment for an affault with an intent to raviſh, 
found againſt the priſoner for the fame act, Raymond, C. J. re- 
fuſed her teſtimony, though then of the age of ſeven years ; ſay- 
ing, that it was ſo determined in Steward's caſe, and that there 
was no difference between offences capital and lefler offences in 
this reſpect. Rex v. Travers, i Stra. 700. , _ Hs 

3. But on an indictment for aſſaulting an infant of five years 
of age with an intent to raviſh her, it was held that the child ſhall 
be received as a witneſs if ſhe appear to have any notion of the 
obligation of an oath. And it was agreed by all the judges that 


a child of any age, if ſhe were capable of diſtinguiſhing between 


good and evil, might be examined on oath. . For repelling their 
evidence entirely is denying them the proteQion of the law. Bra- 
zier's caſe, 12 April 1779. Buller L. of N. P. 293. Leach's Caſes 
in-Crown Law, 182. 8. C. Powell's Caſe, ib. 104. 

4. Infidels cannot be witneſſes, i. e. ſuch as profeſs no religion 
that can bind their conſciences to ſpeak truth. B. L. N. P. 292. 

5. An infidel pagan idolater may be a witneſs if ſworn ac- 
cording to the cuſtom and manner of his country. Ormichund v. 
Barker, in Canc. per Lord Chancellor, afjited by Lee, C. J. the Maſ- 


ter of the Rolls, the Lord Chief Baran, and Burnett, J. 1 Will. 84. 


1 Ath, 19. 


6. A Mahometan may be a witneſs, and ſworn upon the Koran. 


At Council, preſent the two Chief Puſtices, Fachina v. Sabine, 2 Stra. 
1104. th * 1 
7. By the opinion of the twelve judges a Mahometan may be 
ſworn on the Koran in a proſecution for a capital offence, 
Morgan's caſe, Leach's Crown Caſes, 58, 
8. In objecting to the competency of a witneſs, the proper 
eſtion is, not, Whether he believes in Jeſus Chriſt or the Holy 
ſpels? but, (Whether he believes in God, the obligation of an 


* 


4 oath, and a future ſtate of rewards and punifhments ?” Per 


Buller, J. Rex v. Taylor, Peake's Nt. Pri. Ca, 11. If 
5s 9+ 


9. IH he does not ſo believe he cannot be examined. White; 
© eaſe, Leach's Crown Caf. 337. Nene | 4 
10. One John King a money-broker was called as a witneſs for 
the proſecution on an indictment under 17 G. 3. c. 26. for taking 
more than 10 7. per cent. procuration- money on the ſale of an an- 
nuity. He admitted that he was born a Jew, and had never 
formally renounced the tenets of that religion, or had been 
tiſed or admitted into the Chriſtian church; being ſworn on t 
3 New Teſtament, and an objection made to his teſtimony on that 
= account, Lord Kenyon, C. J. received it; K. aſſerting that he con- 
__ fidered himſelf a member of the eſtabliſhed religion, and bound 
C. 3 


\ 


by its precepts. Rex v. Gilbam, 1 Eſpin. Ni. Pri. Ca. 285. 
11. In an indictment for grand larceny a man mutus et ſurdus 
: -- 8 nativitate was holden an admiſſible witneſs, his ſiſter ſwearing 
on the peir dire that ſhe and her brother had for a ſeries of years 
been enabled to underſtand each other by certain arbitrary aue 
and motions which time and neceſſity had invented between them; 
that ſhe beliered he had a perfect knowledge of the tenets of 
Chriſtianity, and was certain ſhe could communicate to him true 
notions of the moral and religious nature of an oath, and of the / 
Coon danger of perjury, Fohn Rufton's caſe, Leach, Cro, I.. 


vin. . (B) Witneſſes. Who. Feme in the Caſe of her 
3 Baron, or Baron in Caſe of his Feme. 


© Poſt. pl. 7. Is IN an action for wages earned by the plaintiff's wife, from 
MI. 20. = the defendant's, inteſtate, Lee, C. J. would not allow the 
wife's owning the receipt of 20 J. to be given in evidence againſt 
the huſband, Hall v, Hill & Us, Adminiſtra“. 2 Str. 1094. 
© 2. Defendant in the action aſſigned for error that the plaintiff 
died before judgment, and to prove it Pratt, C. J. allowed him 
to call the wife of the plaintiff, Dale v, Fohn/on, 1 Str. 568, 
= 2 reporter makes a quære, for it is begging the queſtion to 
tried. | | 
3. On indiftment againſt the huſband for an aſſault upon the 
. wit, Raymond, C. J. allowed her to be a good witneſs for the 
king. Rex v. Azire, 1 Str. 633. re vet is 
4. The wife is always permitted to ſwear the peace againſt her 
Huſband, and her affidavit has been admitted to be read for an 
information againſt the huſband for an attempt to take her away 
by force, after articles of ſeparation z and it would be ſtrange to 
admit her to be a witneſs to ground a proſecution upon, and not 
afterwards to be a witneſs upon the trial. B. L. N. P. 287. 
5 · On an indictment for a joint aſſault, the wife of one de- 
ſendant was refuſed as a witnefs for the other; it being impoſſible 
to ſeparate the caſes of the two defendants in the account to be 
oY of the tranſaction. Rex v. Frederick and Tracy, coram 


Co J. 2 Str. 1095.4 4 1 | 
| ion 
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Fi 


Evidence. | 
6. Aalen __ a daughter's huſband for her wedding clothes, 
Defence that were furniſhed on the father's credit. The 
mother, who was oor at the nog, © goods, was called to 
charge her huſband, and allowed er King, C.J. de C. B. 
Williams v. Johnſon, I Str. og. 
7. Declaration of the wife, that ſhe 

week for nurſing a child, 3 to 2 
This being a matter uſually tranſacted by women. Cer, run Frau, 
C. J. 1 Str. 57. 

| 3 But . for taking dung, on the croſs examination of 
a witneſs, a queſtion was aſked tending to ſhe that the plaintiff's 


wife had acknowledged that the dung had been ſold by the plain - 


tiff. to the defendant. The queſtion was objected to, as it was 
making the wife evidence againſt the huſband. Narer, J. was of 


that opinion, and rejected the evidence. Kerſlake v. 3 
Exeter Lent Af. * 2 Rhin. Ni. Pri. 922. 

9. And in an action on a promiſſory note, brought by huſband 
and wife in right of the wife, who was an executrix, it was held by 
Thompſon, Baron, at the trial, and afterwards in B. R., that no 


declarations of the wife can be given in evidence hy the deſendant; 


For the huſband being one of the plaintiffs on the record, has an 

9g in the cauſe, and that cannot be prejudiced by any act or 

the evidence of his wife, and it is immaterial that his right is 

jure uxoris, Alban & Ux. and Ratcliffe & Ux,, Executrixes of 
Kdr. Pritebett, 6 Term Rep, B. R. 680 
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agreed to pay fo much o much a Aut, pl. v 


10. Action for goods ſold and delivered. Plea non offumpſet and _ pl. x. 


non afſumpfit infra ſex annot. Plaintiff relied on a new pramiſe P. 
within fix years, made by defendant's wife, who managed the 
buſineſs, and generally gave orders and paid for goods. Held per 


Buller, J. that the promiſe was binding on defendant, and took 


the caſs our of the ſtatute; ang that the promiſe of any ſervant 
aſe, 1 intruſted by defendant to tranſact buſineſs wo him, 


ve the ſame effect. Palethorp v. Furniſh, Eſpin. Ni. Pri. 


Caf. 511.n. Sit. at Weftm. aft. Trin. 23 G. 3. 
11. The wife of a 8 2. 3 82 
e ee touching his eſtate, but not touching his 
ruptcy. 
12. Addion b plaintiff as a feme ſole, for goods fold and deli- 


| yered. The defendant called the huſband as a witneſs to prove 


that ſhe was a married woman; But the court of K. B. granted 


5 gms Bentley v. Cooke, Tr, 24 G. 3, 2 Term Rep. 


lead to his bein with a crime, Ryx v. Inhabitants 
Chviger, 2 Term Rep, K. 265. F 


14. Wpbere a wife entertains an hope that the canviction of 


the priſgner againſt whom ſhe is called, will tend to procure the 
n of her huſband, preyiouſly oonvicted, it does not render 


an incompetent witneſs, though it goes very ſtrongly to her 


kredit. Rudd's cafe, * Law Caf, 123. 16 In 


3 The Gidence of » viſe tall not be died though in a 
| 445 caſe), where it tends to criminate the h and might 


204 & he Evidence, / , 1 
| 15. In cafes of high treaſon, it has been ſaid that a wife ſhall 
de admitted againſt her huſband, becauſe the tie of allegiance is 
more obligatory than any other. B. L. N. P. 286. 
: 16. In an action for a malicious proſecution, the. defendant 
. — was willing his wife ſhould be examined, but ſhe was rejected. 
Per Hardwicke, C. J. Barter v. Dixie, B. R. temp. H. 252. 
17. An action by the executrix of a ſurviving truſtee, under the 
marriage ſettlement of T. L. (by which certain houſchold goods 
were ſettled to the ſeparate uſe of L. s wife) being brought agaiuſt 
the ſheriff to recover back the value of ſome of thoſe articles which 
had been ſold under an execution againſt T. L. the huſband : The 
huſband was called to prove the identity. of the goods, and admitted 
at the trial, as he came to ſpeak againſt his own. intereſt ; ſince, 
if thefe s could not be taken to pay his debt he would be 
liable, it they could he will be diſcharged. | But the court on 
| See po. motion granted a new trial.. For. it is now a ſettled principle of 
(P) e law, that huſbands and wires cannot in any eie be admitted as 
Aber huf. witneſſes either for or againſt each other. Davis v. Dinwood, 
— 4 Term Rep, B. R. 678. See ante, pl. g. e 
 miſfible evidence to diſprove the faft of marriage, ſee peſt. this title, werbo Legitimacy, 


IS 18. In an action for erim. ton. the confeſſion of the wife will 
be no evidence Furt the defendant, but a diſcourſe between 


ber and the defendant is. So letters written to her by the defend- 


ant may be read as evidence againſt him, but her letters to him will 
7 - evidence for him. Baker v. Morley, Guildhall, 1739, Bull. L. 
1g. But in a ſimilar action Lord Kenyon, C. J. held, that letters 
'of 4 wife to the defendant, written before the time when the 
criminal facts of the caſe had been proved to have been committed, 
were admiſſible evidence for him to prove that ſhe had enticed 


kim into the connection. Elſam v. Faucett, 2 Epin. N. Pri. 


Caf. 562. 

vv, (0) Witaeſſes. Who. Perſons intereſted by 

| PR OE og ae - © "LIM YO 

Sup. 1, THE phintif was adminiftrator.de bonic now of the oblige of 
« Is ; 


ng a) a bond, and the only ſurviving witneſs to it. In debt upon 
pt. it, and non eff faddum pleaded.s Proof of the bond by a perſon 


(A-b), ſweating to the hand-writiag of; the adminiſtrator was held ſuff- 
v. zo, c. cient. Godfrey! v. Norris, cor. Porter, C. J. 1 Str. 34. 


2. $0 if he be the executor. 1 P. Wms. 289. and in Swire v. 


Bell, 5 Term Rep. B. R. 372. 75 OY 
23 But in an action on a bond given to indemnify a townſhip 
againſt the charge of a baſtard child, hen the only ſubſcribing 
witneſs was at the time of the execution and continued to be 
„ a payer of At. Shs A and was admitted to prove the exe- 

cution, the court on-a motion for a new trial was of opinion 2 


4 


283 „ 288 5 


5 Evidence. n 
the ſubſcribing witneſs being intereſted as well at the time of his 
atteſtation, as at the trial, could neither be examined himſelf, nor 
would proof of his hand- writing be ſufficient. But it appearing 
that the hand-writing of the obligor had been alfo proved, the 
court refuſed the motion. Sire v. Bell, 5 Term Rep. B. R. 371. 
4. On an ifſue out of Chancery, one of the witneſſes after his 
depoſition taken became intereſted, and conſeſſing it upon the wir 
dire was rejected. Pratt, C. J. alſo refuſed to hear his depoſitions Sed wide 
read, on the authority of Ti/ley's caſe, Salk. 286. Baker v. Lord — ; 
Fairfax, 1 Str. 101. e | 8 


(D) Trial. Witneſſes. What Perſons may be as . 
Executors, Truſtees, Guardians, &c. — Or: 
1. A CTION of affault by an infant, who declared per guardi- 
x A anum. To prove at his witneſs was the 3 of the 
cauſe, and 50 the expence of it, King, C. J. e the defend- 
ant to give the dian's declaration in evidence, he being a 
ſon liable to _ James v. Hatfield, 1 Str. 5 48. 1955 Mate, (3). 
2. In an action by an infant, the wife of the prochein amy was 
1 0 a good witneſs. By Pratt, C. J. Denniſen v. Spurling, 
1 Str. 506, 5 8 . 9 7 
3. But the prochein amy is not. Hopkins v. Neale & al. Per 
Lord Hardwicke, C. J. 2 Str. 1026. Caſ. temp. Hard. 202. S. C. 
And the defendant's guardian upon record would not be allowed 
by Chief Juſtice King. Clutterbuck v. Lord Huntingtower. B. 
4. A truſtee may be a witneſs without releafing. Trial at bar. 
Hot v. Tyrrel, 1 Barnard. 12. 8. P. Withnell v. Gartham, Sitt. 
af. 35 G. 3. cor. Lord Kenyon, C. J. Eſp. N. P. C. 324 _ 
5. A grantee, where he appears to be a bare truſtee, is a good 
2 to prove the execution of a deed to himſelf. 1 P. 
| mt. 290. | 
6. An executor in truſt to ſell lands for payment of debts, with $eepyt.(F), 
a legacy to himſelf, and who has ated, may be a witneſs to prove Þl 17. 
the teſtator's ſanity, if he has releaſed his legacy, although he is 
liable to actions. Lowe v. Folliffe, 1 Blackft. Rep. 368. 
7. So wherever he takes no beneficial intereſt, although he has 
ated. Goodtitle, leſſee of Fowler v. Welford, Dougl. 134. 
8. An-execiitor who is a deviſee of a reverſionary intereſt in a 
copyhold part of the eſtate deviſed, may be examined to the teſta- 
tor's ſanity if he ſurrender to the®uſe of the heir, though the latter 
| a7 | 


reins papel. oO 5 


(F) Witneſſes. Who may be. Perſons intereſted, 12 Vie. b. 


. 1, INDICTMENT for an anat. The proſecutor's having laid - 
.*. wager*that.he would convict the detendant, goes only to his f 
credit, and not to his competency. Rex v. Fox, cor. Raym. C. J. Nu. 12. 


10. pl. 20. 


| I. Hr. 652. N 


* 


2. Per 


2. Per Lord Mansfield, 8. P. in Dacia v. Janes, Comp. 146: 


LO. * proſecutrix gave the defendant a note, which he pro: | 
the 


not to put in ſuit againſt her, but to take it of a debtor of 
proſecutrix's; notwithſtanding which he ſued her. She 
fled a bill for an injunction; and Fe denied any ſuch agreement 
in dis anſwer. On an indictment for JT for this denial, the 
proſecutrix was called as a witneſs. But Lord Hardwicke, C. J. 
kruled, that ſhe could not be a witneſs. Rex v. Nunes, 2 Str. 1043. 
V. E. temp, H. 254. Buller's L. N. P. 28. OY 
4. On an indictment for perjury; in evidence given at the trial 
of an ejectment, Lee, C. J. refuſed to let any o he defendaiits in 
ejectment, againſt whom the verdiQt was given, be examined as 
witneſſes for the proſecution; and it was ſaid to have been ſo 
ruled in conference with all the judges in Rex v. Newens, 4 G. 1. 
Rex v. Ellis, 2 Str. 1164. Br | 
5. In an indictment for perjury, committed as a witneſs in 2 
cauſe, Lord Kenyon, C. I. ruled, that the defendant in that action, 
againſt whom the verdict vent in conſequerice of ſuch teſtimony, - 
was not an admiſſible witneſs, he not having pdid the debt and cofts ; 
and this althcugh the bail in the original action wete fixed, to 
whom he mult at all events be liable. Becauſe, if the preſent 


 $&allo Rex defendant ſhould be convicted on the indictment, uity would 
| 88 telieve againſt the judgment. Rex v. Eden, Eſpinaſſe Ca: at Ni. 


1 Ca. 12. Pri. 97+ 


6. But when defendant was indicted for perjury, committed 
in an anſwer to an allegation in the prerogative court, by which 
he denied the validity of a will, Which was eſtabliſhed notwith- 
ſtanding, and the decree aſſirmed by the delegates; the 
ſucceeding was held a competent witneſs, becauſe the dectee 
being in her favour ſhe had no inteteſt in the event of the proſe. 
cution. Rex v. D. Faria, Peakes Ni. Pri. Ca. 164; | 

7. On an indictment for perjury, as a witneſs in a ſuit in 
equity relative to defrauding one V. of 100/., V., who proſes 
cuted, offered himſelf as a witneſs, and Lee, C. J. received him; 
but declared he would give no opinion except obſerving, that in 

Rex v. Nunez the ſuit was then depending, but here it ſeemed at 
an end. But there being no other witneſs to contradift the de- 
fendant's examination, he was acquitted, and the point not 
ſettled. . Rex v. Broughton, 2 Str. 1229. $6 
8. In an indictment for perjury, committed in an anſwer 
ina Chancery, Lord Kenyon held it no objection to the cotn- 
petency of a witneſs on the part of the proſecution that in her 
anſwer to a croſs bill filed by the defendant ſhe had ſworn the 
ſame fact that ſhe was to prove on the indictment. Rex v. Pepys, 
Peale's Ni. Pri. Ca. 138. | 
9. In. an information againſt defendant, . under 17 G. 2. 
c. 40. f. 10., for having naval ſtores in his poſſeſſion contrary to 
9 & 10 V. 3. c. 41. Though the ſtatute 17 G. 2. leaves an 
option in the judge either to ſine or inflift corporal puniſhment, 
if a witneſs exper a ſhare of the fine, and refuſes to releaſe it, 

be is incompetem. Siet. cur. Lord Kenyon, C. J. Hil. 34 92 


Evidence. 


Rev ns Blackman, 1 Eſpinaſe Co. & M. Pri. 96. Bes allo Rey v. 
* Banks, 1b. 14. | : 4 


10. But in an indictment foreveneting naval ſtores, under this 
when the competency of the-informer was objected to: 


ſtatute, 
Per Lord „C. J.—“ I have looked into the act of parlia- 


« ment and think that no objection can be taken on account of 
« his being entitled to a moiety of the penalty; for the court 
« may order a corporal puniſhment, and are not obliged to inflict 
« any pecuniary penalty whatever, and non conflat that they will 
« do ſo. I mention this once for all, that no ſuch objections 


may in future be taken.” And defendant was convicted. 


Rex v. Cole, Sitt. cor. Lord Kenyon, C. J. after Trin. Term, 
34 G. 3. Peakts Ni. Pri. Ca. 217. 8. C. 1 Eſpinaſſe Ni. Pri. 
Ca. 1 | 
I 5 an indictment againſt a Roman Catholic prieſt for aſ- 
fiſting in celebrating maſs, the proſecutor was produced as a 
witneſs, but was objected to, a reward being given to any 


perſon 
who ſhall convict a pepith biſhop or prieſt of that offence; Lord 


Mansfield over- ruled the objection, and faid it was the conſtant 

ice to admit the proſecutors on an indid ment for a highway 
robbery, though they are entitled to the reward, Rex v. Dylone, 
Trin. 7 G. 3. Onfl. Ni. Pri. 257. 


7 . 
* 


12. Conviction for deer ſtealing quaſhed; the informer, who Noe; But 
is entitled to part of the penalty, being the witneſs. Rex v. — 


Tilly, 1 Str. 316. 


13. In a qui tam action on the ſtatute of uſury, Raymond, C. J. 
refuled to ＋ the party to the contract be a vil to prove the 
re-payment of the money. Shank qui tam v. Paine, 1 Str. 633, 
14. But in a late caſe, in which all the former reſolutions 
were thoroughly conſidered, the court held, that a perſon who 
borrowed money on a pawn, was a good witneſs in an action for 
uſury againſt a pawn-broker, though the payment of the money 
borrowed was proved by no other perfon but himſelf. For the 
judgment in this action could not be given in evidence iu an 


action againſt him for the money lent. Abrahams gui tam v. Bunn, 


4 Burr. 2251. Buller's L. N. P. 288. | 
15, In Abrahams v. Burn the money was advanced upon a 
pawn of twice the value of the ſum lent, ſo that the borrower 


would have ſpoken againſt his own intereſt if he had ſworn that 
the money was repaid and the pawn reſtored, when it had not. 
But ig an gQion for uſury, where the borrower paid the money by 


drafts upon his banker, he was held a competent witneſs to prove 
that fact, and all the other circumſtances of the caſe. Smith qui 
tam v. Prager, 7 Term Rep. 60. 2 Eſpinaſſe Ni. Pri. Caf. 486. 

16. Aﬀter the riots in 1780 a reward was offered by government 


ſor the apprehenſion and conviction of any of the riaters, and it 


15 ſubmitted orhs twee judges, whether perſongthus intereſted 


| 7 3 Mod: 114. 
12 * (F. a), pl. 7. is contra. But ſee many caſes cited in che 3d edit; of Stra. which accord with 
R. v. 9 I 


Evidence. 
in the conviQton of the criminals were admiſſible 3 


who were entitled to and claimed the reward, was admiſſible not- 
vithſt that intereſt: and they mentioned the caſe of rob. 
„ where not only reſtitution of the ſtolen goods but the title 

5 parliamentary reward depended upon the conviction of the 
* N and the caſes of witneſſes entitled to rewards from the 
: ®Sicin orig. Bank, Poſt-Office, and other public * places; and yet theſe rewards 
8 have never been conſidered as giving ſuch an intereſt as would 


259. (n. 4.) See alſo Onflow's Ni. Pri. | 

See ante, N. 2% only witneſs who proved a code ſubſequent to a 
- O}-pl-6- _ ſecond will ſetting up again a firſt one, had adminiſtered under 
| the firſt will, as agent to the executor, or as executor de ſon tort ; 

and was therefore liable to actions. The majority of adjunQs to 
the court of delegates, together with Lord Chancellor Nedwicke 

held, that the objection went only to his credit. _—_— Wilfan, 
- 4 Burr. 2254. 

- 18, Where there were three obligors, and the Aion brought 
agaiaſt one of them only, the other obligor was allowed to be a 


Per King, C. J. on conference with Tracy and . juſtices, 

Lac bart v. — 1 Str. 35. 
19. A ſecurity by bond in the eccleſiaſtical court for due ad- 
miniſtration of an inteſtate's effects, is a competent witneſs for 
the adminiſtrator; for the bare poſſibility of an action is no 
7 Carter v. Fearce, earn ne g Term Rep. 
20. a alminiſtrator is a good evidence to 

the ſame purpoſe. 4... * 
21. SETS korideacs for the principal ; for, if a verdid 
be ket againſt him, they are immediately anſwerable. Carter 
earce, 1 Term Rep. B. R. 164. Young v. Wood, Barnes, 69. 

22. In aſſumgſit on a bill of exchange, the defendant's bail to 
che ſheriff was called as a witneſs rang tare held that the mere 
; production of the bail · bond to the ſheriff did not eſtabliſh that the 


ble, fince it was not an inference of courſe. But it appearing by 
another rule of court, that an attachment had iſſued againſt the 
ſheriff in that cauſe, which had been ſet aſide on payment of 
coſts, and the attachment to ſtand as a ſecurity, Lord n, C. J. 
was of opinion, that this rendergd him incompetent, for the ſheriff 
might be called upon under it to pay the debt, and would then 
„ Agents miGG an dhe bil-bead Fg 
Von ch, 4 Ein. 8. FG 145 
23 umpfit againſt an admin tor, who, pleads a 
ment recovered and nil afſets ultra. Replication per fande 
The party who obtained the judgment is not an admiſſible witneſs 
Le to 8 it given for a bona fide debt. * 
2 Je 


them, who unanimouſly agreed that the teſtimony. of witneſſes 


deſtroy the competency of the witneſs. Leach's Crown Lau | 


cer; ba car the execution of the bond by the defendant. 


2 FK 


witneſs had been bail above which would render him inadmiſſi- 


es T wer! 


at 


at iſſue was, 
both ſides, had demiſed firſt to A. or to another perſon ? The 
landlord is a competent witneſs, for the verdi? cannot be given in 


, ' | 70 ente. 
re," C. J. He is intereſted in the event of the trial, ſince, by 

abliſhing the validity of bis debt, he makes good his priority of 
claim to be paid out of the inteſtate's aſſets. Campion v. Bentley, 
1 Ein. Ns. Pri. Ca. 343. N 


% 


24. Aſſump/it for work and labour, &c. againſt the defendant. E pl. 73s 4 


The action was brought for money advanced and ſervices per- 
formed at the requeſt of the defendant in ſupporting the intereſts - 


of Mr. Peach, who was candidate at in election for members of 


parliament. One who had given a general bond to Peach for the 
yment of money, which it was underſtood between them was to 
be applied towards indemnifying him from the expences of the 


election, is not a competent witneſs for the -defendant in this 
action. Trelawney v. Thomas, C. B. 1 H. Blackft. Rep. 303. 


25. A perſon who has ſold the inheritance without any cove- 


nant for a good title or warranty, may be a witneſs to prove the 


1 of the vendee. Buſby v. Greenſlate, coram Pratt, C. J. 
I tu. 445. | N : | i ＋ 6 

26. In 1 againſt the landlord, who is ſet up to defend 
inſtead of the tenant in poſſeſſion, the latter cannot be called as 2 


witneſs to prove liis landlord's poſſeſſion, for it would ve ſweari 


to ſupport his own poſſeſſion. Doe v. Williams, Cowp. G2 1. Vi 


alſo v. Turner, 1 Str. 632. | | . 
27. If two perſons are contending for the poſſeſſion who are to 


- © pay rents in different rights, there the landlord could not be ad- 
mitted a witneſs in an ejectment. Per Buller, J. Bell v. Har- 


word, 3 Term Rep. B. R. 310. 
28. In covenant for rent upon a leaſe by A. to B. The point 
er the landlord, whoſe title was admitted on 


evidence in any aftion which afterwards be brought either by or 
ainft him. Bell v. H. 3 Term Rep. B. R. 308. Lang- 
mp dem. Evitts v. Fawcett, 8. P. Peake's Ni. Pri. Ca. 71. 


29. A. rents a tenement of C., who covenants to reimburſe 
him all the poor rates. A. underlets to B. A. is a competent 


wvwitneſs to prove ſuch letting to B. upon an appeal. 1 Term Rep. 


B. R. 262. 


30. And he may be Hed to give evidence. Rex v. In- 
babitants of Little Lumley, 6 Term Rep: B. R. 157. = 
31. So alſo a perſon ſo circumſtanced is a competent witneſs as 
to the ſettlement of a pauper in the pariſh. Rex v. Inhabitants of 
South Lynn, Term Rep. B. R. 3 F | 
32. Appeal againſt a poor rate, aſe certain perſons were 
omitted to be rated. A pariſhioner who is liable to be rated, but 
not rated in fact, is a competent witneſs to prove the rateability 
of the appellants. Rex v. T. Praſer © al., 4 Term Rep. B. R. 17. 


33. In an action againſt the colleQor of a rate for embezzling 


the ſums collected, Lord Kenyon held the veſtry clerk, who was 
liable to be aſſeſſed but was not ſo in fact, a competent witneſs to 


- Prove the embezzlement as a caſe parallel to the preceding. 


Chivers v. Brand, 1 Hpin. Ni. ri. Ca. 1 LIES * 
Vor. V. | * 34. 1 


* 
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| 34+ If a right of common be claimed by cuſtom, and the wits 


neſs alſo claims under the ſame cuſtom, he cannot be received; for 


the yerdiQ and judgment on a cuſtom, though res inter alios acta, 
could be evidence for or againſt him to prove or diſprove the 
- cuſtom. But if the common be claimed by preſcription as belong- 
ing to the eſtate of A., B. who likewiſe-claimed common as be- 
c longing to his eſtate by preſcription may be a witneſs; for if 4. has 
ſuch'a right of common, it does not follow that B. has, nor would 
the verdict on this cuſtom of A. be evidence in B.'s action. 
Bull. L. N. P. 283. Per Buller, J. Arg. Jebb v. Povey, £ſpin. 
Ni. Pri. Caf. 679. W PRA 
35- Treſpaſs, and juſtification that the locus in quo was an high- 
way. A., who is the owner of an adjoining piece of land, and 
has agreed to let defendant have a paflage through it at a certain 
ſum per annum, which defendant cannot uſe unleſs the road in diſ- 
pute is eſtabliſhed, is a competent witneſs ſor defendant to prove it 
an highway. Pollard v. Scott, Peake's Ni. Pri. Ca. 18. g 
35. It is no good exception to a witneſs, that he has common 
den cauſe de uicinage, of the lands in queſtion, for it is no intereſt, 
5 * only an excuſe for a treſpaſs. Bull. L. N. P. 288. 
ge Whe- 37. On the trial at bar in B. R. of an iſſue out of Chancery, 
ar ts re- whether a general fine was due to the Duke of S. from the pas 
os 2086 of the manors of C. &c., as ne admitting lord upon the death o 
other caſes his ducheſs, whoſe inheritance they were, and of which he was 
mo e tenant for life by a marriage ſettlement; it was reſolyed, 5 that 
hs. the lords of other cuſtomary manors ſhould not be allowed as 
nors are ad- (e witneſſes, becauſe the prefent queſtion concerned the right of 
- 5 « lords of ſuch manors who claim by ſettlement, to their fines, 
8 « and therefore they had a plain intereſt in the event of the 


the particu- © Cauſe.” Duke of Sqmerſet v. France & al., 1 Str. 653. Poſt 


— (T. b) 25. pl. 1. S. C. 2 80 
* general uniformity of cuſtom in ſuch manors throughout the country ? 7 
28. Treſpaſs agaiuſt B. for breaking and entering A.'s cloſe. 

B. juſtifies the entry, to remove an obſtruction in a water-courlſe, 

| which was ſet forth in the plea and preſcribes for a right to the 

uſe and benefit of the water for the uſe of her meſſuage. Tra- 

verſe and ifſue joined on the courſe of the water-courſe, as ſet 


forth in the plea. It appeared in evidence, that there were. ſeveral | 


cottages contiguous to that of B., to each of which belonged 2 
dipping- place, which was ſupplied with water ſor x56 uſe of their 
reſpective houſes from the ſtream im queſtion ; and the point was, 
| whether this was by the ſufferance of the owners of the in 
or was the ancient immemorial courſe of the water. Buller, 
J. refuſed to admit an occupier of one of the other cottages to be 
: called as a witneſs for B. after he had ſtated on the, yoir dire that 
be conſidered himſelf entitled to the benefit of this ſtream in the 
eme way it was claimed by Y. For the iflue not being on B.'s/ 
right claimed by her as belopging to her meſſuage, but on the 
courſe of the ſtream as ſet forth in the pleadings, = record could 


be given in evidence in an »Qiop brought by the Wiese g to. to 
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his right to che water-courſe. The diſtinction is, if a right of 


£ 


2 


ö 
. common be claimed by all the cuſtomary tenants, one is not a 
„ witneſs for the reſt ; but it is other wiſe if claimed as belonging to 
: a a particular meſſuage; and the queſtion here is, to aſcertain a 
. general right claimed by all the perſons occupying the cottages. 
— Ja Povey, 2 Eſpin. Ni. Pri. Ca. Gg. Guildford Sum. Aſſizes,, 
8 1798. , > 
| _ The wife of a ſubſcribing witneſs to a will, was bequeathed 
. by it an annuity for liſe to her ſeparate uſe, to be paid out of the 
. eſtate deviſed. He is not a credible witneſs to the atteſtation with - 
in the ſtatute. Holdfaft, on the Demiſe of Anfley v. Dowfing, 2 Str. 
- ' 1253+ 3 and fee Lord Camden's Argument in Doe on the dem. of 
d Kinſon v. Kearſey, 4 Burn's Eccl. Law, 86. 
n 40. So alſo the ſubſcribing witneſs to a deed, if intereſted at 
(- the time of the execution, and of the trial is incompetent, and his 
it hand-writing cannot be proyed. Swire v. Bell, 5 Term Rep. B. R. 
371. Ante (C), pl. 3. N40 EG 
n 41. A'charge upon lands 0 pay debts does not incapacitate ſub- 
<A - ſcribing witneſſes to the will who are creditors, eſpecially as they | 
were actually paid before the —__ the will was tried, +» 
7. Windham v. Chetwynd, 1 Burr. 414. 1 Blackf. Rep. 95.5. C. Vide . 
a] alſo Lord Ayle/bury's Caſe, 1 Burr. 427. Baugh v. Holloway, 1 P. 8 
0 27 * and vid. 25 G. 2. c. 6. ſubſequent to the deciſion 
as of Anftey'v. Dotyſing, 3 = DET | 
at 42. The general L down in Myndbam and C 
as | ſeems to be, That a witneſs ſhall not entitle himſelf to a deviſe 
of &© by his own ſubſcription, which at the time of ſubſcribing he 
es, could not have proved by his own examination. But if he has 
he “ as great an intereſt the ocher way; if at the teſtator 's death it 
ft. . could nat take effect, if he has releaſed ; if there has been a pay- 
. « ment, or even tender, he is a good witneſs.” 1 Burr. 423, 424. 
43- The creditor of a bankrupt cannot be a witneſs to prove 
. | that he loſt 5 /. in one day at gaming within one year before his 
ſe. \ bankruptcy. For per Pratt, C. J. the dividend to the creditors 
ſes will be larger if the bankrupt has forfeited the uſual allowance by 
he gaming. Shuttle worth v. Bravo, 1 Str. 507. | by 
ra- 44. The creditor of a bankrupt who has releaſed his debt to 
ſet the aſhgnees, though not to the bankrupt, may be a witneſs to 
Tal prove the bankruptcy. Ambroſe v. Clendon, B. R. Tom H. 267. 
| 4 2 Chapman, S. P. cor. Lord Kenyon, C. J. Peake's Ni. Pri. 
jeit „ 0. 6 Xp i 
as, 45. 4. was a creditor under @ former commiſſion of 6 
in After it had iſſued the bankrupt made him a promiſe to pay his 
ler. debt; A. is an incompetent witneſs to prove the petitioning 5 
be creditor's debt in trover, brought by the aſſignees under a ſecond 
hat commiſſionz for per Eyre, C. J. The ſubſequent promiſe created 
the a new debt, proveable under the ſecond commillion, and yzndered |, 
Bs; him incompetent to prove any thing to ſupport it. Roberts A. 
the Acne of Robertſon v. Morgan, 2 Eſpin. Ni, Pri. Caf. 736. 
uld 46. Where the defendant pleaded the Mint aQ, and the iſſue 
1 rr 
N 8 : 2 © 


11th. 


id - 


ew. = 
ii February 1542? other creditors were admitted on the pate 

the plaintiff, to prove the defendant at large: for he is alone 
concerned in the prefent aQtion.  Nortott v. Orcutt, coram Eyre, 
C. J. 1 Srr. 649 oh: | | * 


taking more than legal intereſt on money lent to the bankrupt, 
The bankrupt was called to prove the uſurious contract, when it 
appeared that he had not repaid the money nor obtained his cer- 
tificate, and that the deſendant had proved this debt under the 


which might ariſe to him from the diſeharge of this' debt, arſd 
all claim to allowance and ſurplus in general. The court of K. B. 
thought that he was properly * as an incompetent witneſs 
at thè trial. For though the defendant had proved his debt under 
the commiſſion, he might, notwithſtanding, bring his action at 


v. Drayton, 2 Term Rep. B. R. 496. 


as not obtained his certificate; for he ſpeaks moſt manifeſtly 
- againſt himſelf: but not for the purpoſe of enlarging it, unleſs he 
gives a releaſe and has got his certificate. Langden &&f al. A,. 


ener of Walker v. Walker, Mich. 13 G. 3. B. N. cited in Butler 


v. Cooke, 8 70. 5 . 

49. Therefore in an action for goods ſold and delivered, againſt 
one who was alſo a creditor of a perſon twice bankrupt and un- 
certificated ; the bankrupt is a competent witneſs to prove that 


, _ the uſe of him the bankrupt. Butler v. Coole, _ 70. 
80. 4 4 for goods fold and delivered by the aſſignees of a 
who had been twice bankrupt, and paid 169. in the pound 
under his firſt commiſſion; but had not, at the time of the trial, 
_ - paid any dividend under the ſecond, though he had obtained a 
EE. certibcate of his conformity. His competency being objected to 
E on the voir dire Lord Kenyon, C. J. held him an incompetent 
witneſs, though he offered to execute a releaſe of his claim to any 
offible ſurplus, becauſe he would be ſwearing to increaſe his 
eftate, and thereby diſcharge his future effects, which remain 
liable untit he pays 15-4. in the pound, notwithſtanding a certi- 
ficate. Kennet & al. Aſſignees, &c. v. Greenwollers, one, Cc. 

E Pralle Caf. N. P. 3. KEN, e, LIES 
51. In an action for a falſe return of non eft inventur, on meſne 


b ſs, Raymond, C. J. refuſed to let defendant prove by the 


' - "bailiff who had the warrant, that he had endeavoured to execute 


it. For he having given ſecuricy it was his own cauſe in effect. 


Powel v. Hord vic Oxon, 1 Str. 650. 2 Lord Raym. 1411. 
512. A broker had three South-Sea bonds, belonging fo A., picked 
+ _ out of his pocket, which were ſtopped by a clerk when brought to 
receive the intereſt due on them. In an action of trover, brought 
by the poſſeſſor B. againſt this clerk, the broker having given a 
|  , bond to indemnify the 'South-Sza Company + in- ſtopping them, 
"King, C. J. refuſed to let 2. be examined to prove the property 
; | . 6 in 


"47; ARtion for uſuiy, againſt the aſbgnee of a bankrupt, for | 


commiſſion. But the bankrupt offered to releaſe all benefit 


Jaw and arreſt the bankrupt for the whole debt. AMaffers qui tam 
' 


— 


EEE RL 4 A bankrupt may be a witneſs to diminiſh the Ad, though 


the goods were delivered to the defendant on the credit and for - 
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(4 in A, ſaying there were no inſtances of a perſon's being examined ; 
o © who has made himſelf liable to pay coſts in the action. 3 
„ 53. But in trover brought for the fame bonds, by A. agaioſt B., 

3 tze evidence of the broker waz excepted againſt, becauſe if . 
vi mould recover againſt B., that would be ſet in equity » 6.4 the 2 
3 former recovery by B. againſt the clerk,” and thus diſcharge the | 
it broker's bond; but the chief juſtice ſaid this was too remote to 
r exclude him. Ball v. Boftock, 1 Str. 575. 4 2 | A 
e 54. Special action on the caſe for 1 to receive and pay See py, 1 
it for certain quantities of grain, purſuant to contract. The plain- (K). 

3 tiff 's factor, who made the contract with the defendant and wag 

3, to have one ſhilling in the pound for felling the wheat, is a com- 

is | me witneſs to prove the contract. Dixon & al. v. Cooper, 

er r | : | . 

at ; 55. In an action on a policy of inſurance, although a broker Pn (x), 

2 has underwritten the policy himſelf, and has engaged to contribute N. 6. 
to the defendant's coſts, and has an action depending againſt him- 

9 ſelf on the ſame policy, and has joined as a plaintiff n a bill in 

ly | equity for a diſcovery ; yet he may be a competent witneſs by. 

he the defendant's' releaſing him from any contribution to the coſts 

iſ- in law or in equity, and by an offer by himſelf and the-defendant 

ler to pay the coſts in equity, and diſmils the bill as to them. Bent 
v. Boker, 3 Term Rep. B. R. 27. | b 

iſt 56. One underwriter may be a witneſs for another in an action 

n- on a policy ſubſcribed by both. Afbburft, I. dubitante, ib. Bul- 

at er, L. N. P. 283. Akers v. Thompſon, Acc. rt. cor. Lord Kenyon, 

or Mich. 36 G. 3. 1 Efpin. Ni. Pri. Caf. 414- Ridout v. Johnſon, 
Buller*'s L, N. P. 283. Ed. 1775. 12 Vin. 13. pl. 4. 8. C. by - 

fa mie ename of Jobnſorv. Hayden. S. C. by the name of Lock v. Hay= 

nd ton, Forteſtue 246. contra, and (aid to be reſolved by all the 

al, judges. See alſo, in Trelawney v. Thomas, the opinion of Lord 

| 2 Loughborough, 1 H. Black, 307. cited poſt. (F. 2), pl. 12. 4 

to 57. But in afſumpſit on policy of atſurance on goods, where the 

ent 88 was, Whether the ſhip was ſea-worthy? Lord i 

ny J. held the owner of the ſhip to be an incompetent witneſs to 

his | prove her ſtaunch without a releaſe, for he comes to exonerate 

ain bdiqmſelf from the action which the plaintiffs would have againſt 

rti- bim if they failed in the preſent one. Rotheroe & al. v. Elton, 


g. Pieales Ni. Pri. Caf. 84. | . PTY 
* . © 58. Soalfo in an action on a policy of inſurance for the loſs of Pop. (x), 


ſne the ſhip and goods by bartatry; the captain is not an admiſſible K. 1. &. 
the vitneſs to diſprove the barratꝶh, by ſhewing that what was done 
ute _ was by the owners' conſefit and direction, unleſs he is releaſed by 
Qt, the underwriters. Bird v. Thompſon, 1 Efpin. Ni. Pri. Caf. 339. 

= 59. So alſo a perſon, about whoſe houſe work was done by the 
ked pPlwaintiff, was held to be incompetent to prove for him that it was 
t to done by the direction and on the credit of defendant until he had 1 
ght been releaſed. New v. Chidgey, Peake*s Ni. Pri. Caf. 8. 
n 2 60. But in aſſumpfit, where the ouly queſtion was, Whether I,. | 
em, who had been the agent of B., continued to be ſo when he received © 
rty the ſum in diſpute, and received * in that character? B. R., _—_ — 
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its point reſerved, held him to be a competent witneſs; for in 


any event he ſtood indifferent, in point of intereſt, between the 


ies, being hable either to pay the money received to the plain- 
er (0 refund it to the defendant. Ziderton v, Atkinſon, 7 Term 


8 - Rep. B. R. 480. 


1. So in an aQtion for money paid to the defendants' uſe, 


: | who were owners of an Fa- India man, where the Ns neon 

was, Whether the captain vorroved money from the plaintiff for 

EARS the uſe of. the ſhip or for his own? The captain was held by 
Lord Kenyon, C. J. a competent witneſs; not on the ground of 
being a witneſs of neceſſity, but as ſtanding indifferent between 
the parties; for which ever way the verdict goes he is equally 
anſwerable, Evans v. Williams & al. fittings at Guildhall after 
Trin. Term, 28 G. 3. B. 481: (n. c.) : 


© 62, Treſpaſs for beating the plaintiff's ſervants per quod ſervi- 


2 rium amifit., It was objected to calling one of the ſervants to 
| prove the caſe, for boring» right to bring an action in his own 
name, it was in effect ſwearing for himſelf; Pratt, C. J. in- 
.  clined to allow it, and he was ſet aſide. Dunſley v. Weſtbrown, 
1 Str. 414. Contra, Duel v. Harding, 1 St. 5 gg. 
63. And in action for defendant's dog biting plaintiff's ap- 
pPrentice, per quod, & c. Lord A 7 C. J. allowed the appren- 
tice to be a witneſs. Lewis v. Fog, 2 Str. 944. 

4. 80 in an action for deflowering plaintiff's As 6 8 per 
5 s,. - for the 


guod -ſervitium amijit. The daughter may be examine 

Cri A . Cock v. Wortham, coram Lord Hardwicke, C. J. 2 Str, 

3 -.-- | | 4 | 
585. But ſhe mult not give in evidence a promiſe of marriage. 

3 Will. 18. | | IN 


66. In caſe againſt the ſheriff for permitting V., againſt 
whom plaintiff had ſued out a /atitat to eſcape, and returning 
nom oft inventus, W. is an admiſſible witneſs to prove the eſcape, 
for the plaintiff's debt would not be diſcharged by a verdict 
and judgment in this cauſe, Per Lord Kenyon, C. J. Caſe & al. 
| v. Cameron, Peake's Ni. Pri. Ca. 124. rac Fog 
Yee psf. this 67. A mother may be a witneſs to prove her marriage, where 


| ; 4 title, Votes hs legitimacy is in queſtion. . V. Stapleton, B. 1 


9 temp. H. 277. Lomax and Lomax, B. L. N. P. 287. 
3 Ss. So. alſo to prove it illegal. Rex v. Inhabitants of Branky, 
> $ 2 T. 2358 Standen v. Stantlen, 1b. (u. 5.) Peale Ni. Pri. 
8 „ 22. Oo C. . | | 
* Or to prove that the fathier had acceſs to her on an iſſue 
out of Chancery to try whether the plaintiff was heir to T. O. 
Pendrel v. Pendrel, B. L. N. P. 287. 3 de 
70. In ejectment againſt &. Brodie at Hereford, 1744, W right, J. 


admitted the father to prove the daughter legitimate, her title 


being as heir to her mother. B. Oro | 
3 . a L ff. Betts hoſbang and wife may 

- Hate, pl. 24, e their own marriage. 2 Term Rep. B. R. 263. 
3 E244 1 If a witneſs thinks himſelf intereſted e 
* + . though in ſtrictneſs of law he is not, yet he ought 5 
8 N | | | worn. 
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ſworn. Per Pratt, C. J. and the caſe of Mr. cited; 
who, owning himſelf to be under an honorary though not. under 
a binding engagement to pay coſts, was rejected by Parker, C. J. 
on ſolemn debate. Fotheringham v. Greenwood, 1 Str. 129. | 
73. On an information for importing teas contrary to the act Pg. (R), - 
of navigation, the maſter of the ſhip was produced by the defend. P 1. A. 
ant, but not allowed ; becauſe the ſhip being forfeiced by the a& 
of the maſter, he is become reſponſible to the owners, and ſwears ' 
to diſcharge himſelf. Fuller q. t. v. Jackſon, Bunb. 140. S. P. on | 
an inrormarion for importing brandy in caſks under ,60. gallons, 
Spong qi tam v. Faſting, Ib. 203. 2 | | 
74. In an action for breach of a cuſtom,. © that none but 
' «. the members. of a company,“ being a corporation by preſcrip- 
tion, © their apprentices. c. ſhould exerciſe certain trades 
% within a certain diſtri,” A witneſs called to prove that he 
had worked at one of theſe trades in that diſtri without mo- 
leſtation is incompetent. For, if the company fail in-<{tabliſhing 
the cuſtom, he is diſcharged from liability to an action for the 
breach of it. The Company of Carpenters, Brickmakers, Brick- 
layers, Sc. of Shrewſbury v. Haywward, Dougl. 359+ Penn a5 a —_— 
75. In order to ſhew a witneſs intereſted (ſo as to render him hb 
incompetent) it is neceſſary to prove that he muſt derive a cer 
' tain benefit from the cauſe one way or other. Per Buller, J. 0 
Carter v. Pearce, 1 Term Rep. B. R. 164. "Y 
4 76. Competeney is implied in the term witneſs, and therefore 
e vherever in acts of parliament which direct convictions on the 
0 oaths of witneſſes, the epithet credible is added, it is intended 


316 


= 


17 8 


rr 


7 1 7 r 


only from abundant caution to declare, that, though competent 


— > vitneſſes ſwear poſitively, their credibility is to be weighed 3 and, 
if the magiſtrate think the evidence not credible, he ought not 
a to conviet. Per Lord Manfield. Windbam v. Chetwynd, 1 Burr. 
Gy 77. In aſumpſit by a ſeaman to recover the amount of his 
X wages, a perſon who had a power of attorney from him to fue _ 
h for the money, to whom a debt was due, and who expected to be 
repaid it out of what ſhould be recovered in the action, was 
. rejected by Eyre, C. J. as an incompetent witneſs; he refuſing to 9 
. conſent that ſome other perſon ſhould receive the money; for he =_ 
has a direct intereſt, as by his teflimony he is enabling himſelf | 
Ys do pay his own debt. Powell v. Gordon, 2 Eſpin. Ni. Pri. Caſ. 731. 
155 18. In an action by B. the indorſee of a bill of exchange againſt 
the acceptor, the latter propoged to call A., who was the drawer 
and indorſer of the bill, (it being payable to his own order, and he 
). having a releaſe,) to prove that B. the plaintiff had no right to 
recover upon it, having merely received it in truſt from A. to 
« receive payment from the acceptor on A. s account, and having paid 


no conſideration for the bill. But 4. being aſked, and-claiming. 
an intereſt in the bill, Lord Kenyon refuſed to admit him. on 


7 - motion for a new trial it was argued, that A. was competent, 
f as his intereſt maſt rather incline him to ſupport than defeat 
> _ the action. For, if the indorſee was defeated in the —— f 


24 


e EF s . | . - = 
he might fue 4. as the indorſer, whereas, if he recovered, and the 


- accepror had received no confideration ſor accepting, the latter 


could not recover the amount againſt A. on account of the releaſe 
Fee the court refuſed the rule; for the queſtion is, 


| verdict? and, if plaintiff ſucceeds, A. would be put to much greater 

| difficulties to get back the money than if he were foiled. Buckland 

=> vi. Tanlaru, 5 Term Rep. B. R. 578. 8. C. Efpin. Ni. Pri .Caf. 85. 

. - 79. A party intereſted will be admitted where the poſlibility 

. 17. 19, e e B. L. N. P. 290. e 

680. In an a&i | 

\  _- depart with convoy, the defence was, that the ſhip negleQed to 

: obey the fignals for joining the convoy, and did not fail till two 

* Hours afterwards, in conſequence of which ſhe had been captured 

by a French privateer. Some imputation was attempted to be 

wn on the captain of the convoy, and being called as a wit- 

neſs, he was objected to, on the ground that he was intereſted 

to ſupport his own conduct. But Lord Mansfield over-ruled the 

objection, ſaying he had often done ſo before, and the plaintiff 

was nonſuited. Taylor v. Wordmeſe, Hil. 4 G. 3. 2 Efpin. Low 

of Ni. Pri, 708. Parts Law of Inſur. S8. C. but not S. P. h 

See pof. 81. The general objection to the competency of a witneſs 

(F. al;. ariſes from an intereſt which he may have in the event of the 

| | cauſe, for in general a perſon is a competent witneſs, unleſs he 

| be ſo intereſted, and unleſs the verdiQ can be given in evidence 

| i. him in another ſuit. Bent v. Baker, 3 Term Rep. B. R. 27. 
Gag Bull v. Harwood, B. 308. 8 n | 

| See poff. (N), 82. In treſpaſs defendant pleaded quod actio non quia dicit ; that 

H. 3, . R. M. named in the fmul cum paid the plaintiff a guinea in ſatiſ- 

.- faction, and iſſue thereon. Eyre, C. J. permitted R. M. to be 


ersmined. For what he is now to prove cannot be given in 
| | — in —_— action, and in effeck 
wearing he was concerned in the treſpaſs. Poplet v. James 
EITE B. L. N. P. 286. | thats 7 
83. In order to take off the teſtimony of a perſon joined in 
2 'femul cum, evidence muſt, be given of his being ſome way con- 


cerned in the facts, and of his being party to the ſuit, which 


| I > | muſt be by producing the original or proceſs againſt him, and 

* that endeavours have b uſed to arreſt him, or that the pro- 

5 ceſs was loſt. Hill v. Fleming, B. R. temp. Hard. 123. 264. 

3 — — v. Ezwbank, Bull. L. N. P. 286. Vide alſo, that i _ 
| ong evidence againſt him chat he is particeps criminis 

Vin be excluded. 1 4th. 4. a 
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CF. ) Witneſs,. Incompetent. to conttadict his 


* o 
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: mitted to give teſtimony to invalidate that inſtrument. 
55g WE: 


ROS Walton v. Shelly, 1 Term Rep. B. R. 300. ML 
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A.'s ſituation would be bettezed by the event of the 


ion on a policy of inſurance, with warranty to 


he makes himſelf liable 


- 
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| ; | Evidence. . 2 
. If therefore a bond be given in conſideration of delivering 


> 

r up two promiſſory notes. One has indorſed the notes f 

2 not be admitted to prove that the. conſideration given for them 

q was uſurious. B. 13333 ; | 

e 3 . Sed vide Goodtitle ex dem. Alexander v. Clayton, 4 Burr. 2224. 

r s to witneſſes giving evidence againſt their own atteſtation of a | 
d vill. And Lowe v. Folliffe, 1 Blackſt. Reps 368. | * 
f 4. But where two perſons joined in an aſſignment of a ſhip, 
y Pille, J. permitted one of them to be called to prove that he had 

no inteteſt in the veſſel. For he came to ſwear againſt his own 

o intereſt, and his opinion was afterwards agreed to in C. B. 
0 V. alton v. Shelly, ſupra. | | 8 | 
0 5. And per Kenyon, C. J.— The rule that a witneſs ſhall not be But ia Rich 
4 permitted to invalidate an inſtrument atteſted by himſelf, is to be . Ter. 
e | confined to negotiable inſtruments. Bent v. Baker, 3 Term Rep. 7% Kale. 
8 B. R. 314. * * — 28 : 
d theſe words; and ſaid that there were different opinions as to the caſe of Walton „. Shelly.” Jer ale 
- Jorkaine v. Laſhbrooke, pof. pl, r3. 7 Term Rep. B. R. 604. S. C. ERIE 
* 1 Aſſumpſit on a bill of exchange by the plaintiff as indorfee 

' agaiaſt the acceptor, The indorſer was called as a witneſs by - 
ſs the defendant to prove that the indorſee, i. e. the plaintiff, had 
be received it for an uſurious conſideration, and was admitted b 
je Lord Kenyon, C. J. upon his receiving a releaſe from the defend- 
* ant. The plaintiff however had a verdict, upon the ground that 
7. the conſideration was not uſurious. Rich & al. v. Topping, Trin. 

34 G. 3. Eſpin. C. N. P. 176. 5S. C. Peake's C. N. P. 224. | 

ae 7. So in an action againſt the drawer of a bill of exchange, i 
. where the defence was want of notice of non- payment by the 
de acceptor, aud it was replied that it was unneceſſary, becauſe the 
* acceptor had no effects belonging. to the drawer in his hands at 
le the time. The acceptor was conſidered as an admiſſible witneſs Se allo 
„ to prove it. Staples v. Okines, Sit. cor. Lord Kenyon, Eaft. 35 G. 3. TR * 

Eſpin, C. N. P. 332. Sed vide Mitchell v. Conaway, 12 Vin. Abr. 5 Tens Rep. 
he P. 14. pl. 47. : Med | | B-R. $78. F 
* 8. Aſumpfit againſt the maker of a note, by the indorſee. The * bs J 
h indorſer was called by the defendant to prove that he had paid“ 
* the money for which this note was indorſed to the plaintiff, and 
* Lord Kenyon, C. J. held him to be a competent witneſs, this evi- 
4. _ dence not proving the note to have been originally void. Cher- 
* rington v. Milner, Peake's Caf. N. P. 6. 
he 9. Aſumꝑſit on a bill of exchange by indorſee againſt acceptor, 


the detendant offered to call the drawer to prove it paid, and held 

an admiſſible witneſs. Per Lord Kenyon, C. J. Humphrey v. 

Moxon, Sit. Eaft. 31 G. 3 Gs N. P. 52. A 8 

8 10. Aſumpſit by payee of a bill of exchange againſt acceptor. 
3 The defendant offered to call the drawer to prove the acceptance 
conditional, that the plaintiff knew it, and that the condition 
ere had not been ſatisfied. Buller, J. thought him „ 
. eee 3 F 1 a 
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| 9 Oe" Bees Evidence. 5 | + ba 
ever, to prevent the cauſe going down again to trial, and the 
plaintiff had a verdi& on the merits. Phetheon v. Whitmore, Site. 
| after Hil. 31 G. 3. Peale t C. N. P. 40. f —9 „ 
11. 80 in aſſumgſt by the indorſee of two promiflory notes 
agaĩnſt the drawer, where the defence was, that they were given on- 

n account of ſome illegal lottery tranſactions, and that the plaintiff 
knew of it ; to prove which it was propoſed to call the indorſer. 
Buller, I. refuſed to admit him, ſaying, that he would adhere to 

the rule as laid down by Lord Ma , and Eyre, C. J. is ſtated 
to have been of the ſame opinion. Mart v. Sitt. Hil. 
35 G. 3. in C. B. Eſpin. C. N. P. 299. N 
12. Aſumgſit on ſeveral bills of exchange by indorſee againſt the 
_ acceptor. Defence that the bills, though purporting to be drawn 
' at Madeira, were in fact draun in London, and fore void 
for want of a ſtamp. To prove this the drawer and indorſer was 
called. Lord Kenyon was of opinion that he was an admiſlible 
witneſs ; and defendant had a verdict. The caſe coming after- 
wards | before B. R. Lord Kenyn adhered to his opinion. But 
per Buller, J.— This is a different caſe from that of witneſſes 
to à will, The indorſer had paſſed this negotiable inſtru- 
ment as 2 good and valid ſecurity, and it would be attended 
-with conſequences the moſt injurious to ſociety, if theſe ſecurities 
might be cut down by the perſon paſſing them; it is only for two 
men to conſpire together and cheat all the world: and a new trial 
was had by conſent. Adams v. Lingard, Peake's Caf. N. P. 117. 
13. But all theſe caſes were conſidered, and the point decided 
| in the following caſe :=It was an action by the indorſee of a bill 
yr” of exchange againſt the acceptor, which bill purpoxted to be drawn 

Ss at Hamburgh, „with advice to the acceptor,” and was without a 
Ramp, as being a foreign bill. The defence was, that though 

parportivg to be © foreign bill, it was in fact drawn in England, 

1 and therefore void by 31 G. 3. c. 25. ,. 2. and /. 19. for want of a 

u old ſtamp. It was admitted on all hands at the trial, and afterwards 
rather by Lord Kenpen in argument, that the plaintiff was the holder of 
rage bar the bill for a valuable conſideration, abs no party to the fraud, if 

Term Rep. ay had been committed. To prove the bill's being drawn in 

eee England, it was propoſed to call the payee of the bill, who bad 

| den was the indorſed it over to the plaintiff. He was objected to, 1ff, as in- 
fad, in as competent to be a witneſs under circumſtances of the 

| ; 2 caſe to deſtroy the bill to which he was himſelf a party. 24, 

enntelned . Bat ſuppoling him a good witneſs, the defendant being bimſelf 
common the acceptor of the bill of exchange, ſhall not be allowed to con- 
en d. tradict what appears on the face of the bill, and thereby prevent 

- plaintiff the holder from recovering. Lord Kenyon, C. J. over-ruled both 

might have points at the trial; and there was a verdict for the defendant on 

f 1 ir the count for the bill. But the court of King's Bench granted 3 
have proved Tulle ta ſhew cauſe why there ſhould not be a new trial, upon the 

value paid o grbund that the evidence was improperly received, and it was ar. 
Bet che v. gued in Foſter term 38 G. 3. It was contended for the plaintiff 
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he on the firſt point, that even as a general principle the rule, as to Jae had . 
1 the degree of intereſt which is to determine between the credit Paid te the 
x and competency of a witneſs, was by no means ſettled. That n 
** |. laid down moſt firongly, and almoſt for the firſt time, in ſavour cala not be 
an of ſuch objeQions going merely to his credit is in Bent v. Baker, 2 BY 
if 3 Term Rep. B. R. 33., where the principle is ſaid to be, that the acceprons 
8% « if the proceedings in the cauſe cannot be uſed for him, he is a o ten- 
to « competent witneſs, although he may entertain wiſhes on the . 
* 4 ſubject; for that e to his credit and not to his compe- againt hins 
bil ue teucy; as where he ſtands in the ſame ſituation with the party upoo theſe | 
| « for whom he is called to give evidence, there is no doubt but 
the « that it may-influence his teſtimony; or when a father is giving 
wn „ evidence for the ſon; but this does not render him incompetent, ; 
did « and ſuch circumſtances are always open to obſervation,” It is 
. not within the ſcope of the argument to obſerve upon the policy 
ble of conſidering objections as going to the credit 4 than to the 
Ba competency, of a witneſs. An evident conſequence is, that when 
Bat ſuch evidence 1s let in, much mult depend upon the pliability of the 
fles jury, the eloquence of the advocates, and the perſonal talents and 
- authority of the judge. But upon the authority ot Bent v. Baker 
ded it is to be obſerved, 1ſt, That this principle was not neceſſary to 
Mies the deciſion of the caſe; 2d, That all the judges, in determining 
two that queſtion, pol it upon different grounds; 3d, That the deci- 
trial ſion reverſed a judgment in C. B., and was, conſequently, in con- 
17. tradiction to the opinion of the judges who fat there. Further, p 
ded | that the more ancient principle has been ſince reſorted to, viz.—, 
bill 2 That when the witneſs would ſtand in an action brought 
en .« againſt himſelf pteciſely in the ſame ſituation as either party to 
W t the cauſe, that it ought to be held an objection to his com- : 
ugh .« petency and not to his credit,” as well as when the proceedings 
land, may be uſed for or againſt him. Lord Loughborough, C. J. ſtated 
of a this as his opinion, and relied on the reſolution ob all the judges 
ards in Lock v. Hayton, Fort. 246. in ſupport of it. Trelawney v. The- 
er of mas, 1 H. Blackft. 307. This cafe was after the deciſion of Bent 
d, if v. Baker, 3 Term Rep. B. R. 27., and is the laſt judicial opinion 
fn on the point. If the general rule is as is there ſtated, it is clearly 
bad applicable to the preſent caſe, ſince the witneſs, as the indorſer 
s in- ol the bill, is equally liable to the plaintiff in another action, 
* the . as the preſent defendant, who was the acceptor, is in the 
20, _ preſent. _ Even. ſuppoſing the rule not to be fo general as is 
mſelf thus laid down, it has been longsſettled that a party who has put 
* his name to a negotiable inſtrument is not a competent witneſs. 
event to ꝑive teſtimony by which it is to be rendered invalid. This 
both was taken for granted in Bent v. Baler, and was before that con- 
nt on ſidered as clear law in Wulton v. Shelly, 1 Term Rep. B. R. 300. 
. Neither was it then laid down for the firſt time. It was fo held 
n the by Pratt, C. J. in Mitchel v. Conaway, Paſch. 8 G. 1. 12 Vin. 
40 ar Ar. 14. pl. 47. In Walton v. Shelly the point was treated as 
aintiff ſettled, both by the bench and bar, and fully acquieſced in as K 


on ; ſuch by the able and experienced lawyers who a" | 
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_ .,.., Uniil therefore, it ſeems- neither to have been 


7 ſupra, It is true, that ſome ſubſequent ni privs opinions“ ſeem to ſhake 
* 3 


*\ 


fraud, has paid valug. 


let by any decifion or dicum. The ſame point is laid 
— by Gre, J. Buckland v. Tankard, 5 Term Rep. B. R. 579. 


the rule, if taken in its fulleſt extent; but they are encountered 
by other determinations of the ſame authority which ſupport it. 
Befides which theprinciple of the firſt-mentioned caſes is not within 


the policy upon which the rule is founded, ſo that they may be 


law, and the rule when limited to a caſe like the preſent 
not leſs ſo. If it be a privilege given to negotiable inſtruments, 
and denied to other ſecurities, as muſt be ſuppoſed in this view 
of the caſe, it can only be done on the ground of rendering their 
negotiation in this commercial country more general, by maxi 
a bong fide holder ſecure againſt the miſtakes or frands of thoſe 
from whom he derives his title in them. But the caſes alluded 
to may, when examined, be ranked ynder another principle. 
The evidence went there, either to affect perſons who were 
parties to the inſtrument in its original concoction, and who 


muſt therefore be acquainted with the facts or fraud which would 


vitiate it as a ſecurity, or it went expreſsly to charge them with 


_ what would equally deſtroy the giſt of their action, namely, being 
i ee a party or privy to it, But here the plaintiff is a bond 
- fide holder for a valuable conſideration, and no attempt is made to 


.charge him with any knowledge that the bill was drawn in this 


country. It is perfeftly clear that a defence might be ſet up 
to an action on a bill of exchange, (ſuch as want of conſideration, 
c. ) againſt one who is a party or privy to that fact, which could 


not be done againſt au innocent holder who, unconſcious of the 
itz and the policy of protecting this 
kind of commercial Wnſtrument in honeſt hands is the ſame, 
whether it is to be done by preventing the difclofure of facts, as 


in the inſtance put; or prohibiting the appearance of witnefles, 


as in the caſe before us. In Walton v. Shelly it was relied upon 
as a general rule, that nemo allegans ſuam turpitudinem eft audiendus. 
But in order to ſupport. that deciſion or the preſent argument, 


it. is not neceſſary to contend for the truth of that maxim to its 
fulleſt extent. It may be admitted that not only in criminal caſes, 


(which ſtand perhaps on different principles), but even in civil 
ones, unconvicted witneſſes are competent to declare their own tur- 
pitude where the party who calls them appears at leaſt, from the 


nature of his defence, to be morally free from the imputed guilt, 

But there is no caſe which dedes what muſt be contended for, 
on the other (ide, that a witneſs may come forward as he does 
here, to allege his own turpitude, in order that the partner in 


his fraud may profit by its conſequences through the teſtimony 


of his accomplice. That this is not allowed in equity ſee Down- 
ing v. Townſend, Amb, 592. It has been argued on the other ſide, 
indeed, that it is competent to a perſon to be a witneſs to contra- 


dict his own atteſtation of an inſtrument, as in the cafe of the ſub- 


ſenibing witaciles to a will heing permitted to give evidence 10 
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| linpeach h it. Lowe v. Polliffe, 1 Blackft. Rep. 365. Nay, that a 
man may give ee his own deed, 4 Pens was ſo 


.* -held by 


rd Holt in Title v. Grevett, 2 Lord Raym. 1008. 
« Where he ſays, that a man who conveys lands may be a wit-- 
« neſs to prove that he had no title, becauſe that is ſwearing 
« againſt himſelf, but he is not compellable to give ſuch evi- 


4 dence.” But the caſe of a perſon atteſting is widely different 


from that of one executing an inſtrament, and both from the 
preſent. The neceſſity of producing the ſubſcribing witneſs 
to à deed or will, is à technical rule which cannot be diſpenſed 
with whenever he can be procured. In the caſe of a deed not 
even the acknowledgment of the very perſon who executed 
it will be ſufficient, unleſs he is a party to the record on which 
the iſſue is tried. Abbot v. Plumbe, Dougl. 216. Fohnſon v. 
Maſon, Eſpin. Ni. Pri. Caf. 89. Such a witneſs is the evidence 

icularly agreed upon by thoſe who deſire his atteſtation. 
ec comes in lieu of that vicinage, by which, in ancient times, 


Hivery of ſeiſin of the freehold or manual poſſeſſion of move- 


ables were atteſted. He-is therefore required by the law to bear 
witneſs to the circumſtances by which the inſtrument is to be 
rendered valid or ineffectual. If he is within the reach of legal 
roceſs, he muſt be produced; and this very neceſſity of calling 
85 evinces, that circumſtances may exiſt within his 
knowledge by which the inſtrument ht be invalidated.” If 

called by the party relying on the inſtrument, he might be 
croſs-examined by the party impugning it, and every circum- 
ſtance extracted from him by which it could be rendered void. 
There is little diſtinction then in ſenſe or in form whether ſuch 
a witneſs is originally produced by the one fide or by the 


other. But in the preſent caſe the indorſee is not in the fituation 


of a ſubſcribing witneſs to whom the parties to the, inftrumene + 
give as it were notice by the atteſtation, that all Who claim under 
it are in the firſt inſtance to refort for proof of its execution. 80 
little docs the analogy hold, that the teſtimony of this indorſer 
might be completely excluded, in an action upon the bill,” if it 
were brought againſt him upon a refuſal of payment by the 
acceptor, . Which never could be the caſe as to the teſtimony of 
a witneſs, whetg the action is upon a deed which he has atteſted. 
Another and more ſtriking difference between theſe caſes is, 


that he who relies upon an inſtrument falſcly atteſted is ge- 


nerally at leaſt a party to the fraud. There the law muſt and 


does allow, from neceſſity, of a different medium of proof, and by 


leſs unexceptionable witueſſes than thoſe it requires where no ſu 


charge is made. Among many cafes of this ſort which wilt be 
hereafter quoted, it is only neceſſary to cite that of an aQion 
brought by a brewer agaiuſt a lottery- oſſice keeper; there the 


ber- clerk was held good evidence to prove his having paid 


his maſter's money for illegal lottery inſurances on his own ac- 
count, he having a releaſe from his maſter. Coup. 197. PY. 


_ 


Another 


* 
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£ 4 diſtinction between the. inſtance put and the preſent 
ane is, that the ſubſcribing witneſs to a deed or will is no party to 
theſe inſtruments. Nothing comes to or moves from him in con- 
gence. of the execution. He neither is nor can be directly in- 
texeſted in eſtabliſhing or 83 its validity. If he were, that 
very circumſtance would render him incompetent, unleſs he 
releaſed his intereſt. But here be is a party to the inſtrument, 
who has firſt clothed the plaintiff with thoſe rights by his indorſe- 
ment, of which he afterward feeks to deprive him by his teſtimo- 
ny. If he had been an actual party to the record it cannot be 
denied that the maxim nemo allegans ſuam turpitudinem eff audiendus 
- muſt have prevailed. It does ſo in all caſes except a few pointed 
ont by ſtatute, and which the law conſiders not as inſtances of 
fraud but of weakneſs and folly-in the party who ſeeks redreſs. 
Though the indorſer's name is not upon thi 


c 


is record he is ſur 


little leſs than a party to the cauſe, when he is liable to a ſimilar 
action. He is not diſintereſted who may require the teſtimony 
which he gave in favour of this defendant to-day to be repaid by 
Gmilar evidence on his part, ſhould he himſelf be made a defendant, 
to- morrow. The caſe, therefore, of à ſubſcribing witneſs is 
completely diſtinguiſhable from the preſent. | f 
That of Title v. Grevett is a looſe Ni Prius dium, which it 
is impoſſible to ſupport as an uniyerſal rule, and which cannot 
be relied on as applicable here, ſince neither the circumſtances 
© of the caſe, nor the particular relation of the witneſs to the 
parties on that record, appears by the report. One who ſold F 
the inheritance without any covenant for a good title or war- 
ranty, was held to be a competent witneſs to prove the title of 
| the vendee by Pratt, C. J. Buſby v. Greenſlate, 1 Str. 445. ante, 
* F. pl. 25. The very ſpecification of theſe circumſtances implies, 
W's that if ſuch a covenant or warranty had exiſted he could not be 
called as a witneſs; but in the preſent caſe an engagement cor- 
reſponding to ſuch a warranty does exiſt on the part of the indorſer 
to the-indorſce. - If no ſuch covenant exiſted in Tile v. Grevett 
there is no reaſon why the vendor might not be equally competent 
 * to give evidence againſt the yendee as for him: other '@ 71098 
| in which the grantor is an admiſſible witneſs, in actions where 
the validity of his own grant is collaterally in queſtion, may be 
g „Bell v. Harwood, 3 Term Rep. B. R. 310. ante, F. pl. 28. 
Longchamp v. Fawcett, 'eake's Ni. Pri. Caſes] 1. Ib. pl. 28. 
It might be going too far to contend that no perſon can be ad- 
mitted as a witneſs to contradict a deed which he would be eſtop- 
ped to deny if he were himſelf a Party to the record. Between 
parties whally unconnected with the conyeyance it might produce 
a failure of juſtice; yet the diligence of the counſel on the other 
ſide could point out no inſtance (unleſs the caſe from Lord 
Raymond” is to paſs for ſuch) of a party to an inſtrument 
p being produced in a court of law, to invalidate his own deed, 
| "#4 uoleſs where it was attacked on the ground of fraud. It is a 
dangerous privilege to ecncede to a witneſs, although collaterally 
n 8 ET > "oe 


may thus balance, as he did at the commiſſion of the fraud, 
between the direct proſpect of advantage, and the more remote 


or remotely intereſted in the event of the cauſe, that he may 


chuſe whether he will give his teſtimony” or withhold it; nay 
in ſome reſpects to put it in his power to determine the extent 
to which he will diſcloſe it. If he bas this privilege it is confined 
to caſes in which he is criminally implicated, and where juſtice re- 


quires that he ſhould have none. He haz it there, ſince if reluQtant 


to give evidence he may ſhelter his refuſal under the maxim nemo 
tenetur accuſare ſeipſum. Whereas if willing, it is not competent to 
the party who may ſuffer by his teſtimony to exclude him. This 


is peculiarly dangerous where, as in the preſent caſe, he is pro- 


duced by his fellow-criminal for the latter's adyantage. He is per- 
mitted to weigh the probable benefit which he may receive, ſhould 
he give his limo ny, againſt the hazards that may enſue ſhould it 
be uſed as evidence of his confeſſion in a criminal proſecution. He 


chance of detection. | 

But even if ſuch witneſſes were admiſſible to contradict 
their atteſtation of a will, or the contents of their own deed, 
it would by no means follow that this rule ſhould be extended 


to the caſe of a negotiable inſtrument, ſuch as a bill of ex- 


change or promiſſory note. The law lays down and limits its 


rules of evidence x the ſenſe of public utility and convenience. 


. caſes it is only neceſſary fo cite a fingle inſtance. 


Upon this principle it admits witneſſes in criminal proſecutions 
which it rejects in civil actions. In civil actions alſo, it admits 


vitneſſes on the ground of neceſſity and policy which it rejects 


where no ſuch neceſſity or policy exiſts. Inſtances of this are to 
be found 1 Str. 507. B. 647. Salk. 289, Foft. 246. Bull. 
L. N. P. 289. 12 Vin. Abr. 19. pl. 34. » 25. þl. 36. 
3 Vi 30. 3 Term Rep. B. R. 36. Coup. . Of theſe 

a queſtion 
of legitimacy, the mother has been holden an admiſſible witneſs to 


prove the fact of the adulterer's acceſs to her bed. Caſ. temp. 
. Hardw, 79. 1 Wilſ. 340. The teſtimony of the parents, if livin 


or their declarations, when dead, are alſo evidence of the fa 
whether their child us born prior or ſabſequent to a marri 


But it is ſaid by Lord Mansfield to have been ſolemnly determined 


%. 


public convenience. It is this 


* 


at the delegates that it ſhould not be permitted (eſpecially to the 


mother, who is the offending party) to prove the non-acceſs of the 
huſband, and thereby baſtardize a child born in wedlock. 


Coup. 594. Thus limiting the rule of the admiſſibility of a wit- 
neſs allegare ſuam turpitudinem, _ principles of neceſſity and 
forms the true ground u 
which caſes are to be decided and principles laid down. 
general ends of juſtice may require that the witneſs ro the execu- 


tion of a will may be called to impeach it, and even a party ad- 


mitted to invalidate his own deed. It may, poſſibly be done, 


likewiſe, where the actors in the cauſe are equally innocent; 


or againſt thoſe who are charged as parties or privies to the com- 
miſion of a Bad, But it m aka, vile he who call ſuch 
n 3 | a witneſs, 


/ 


— 


- 
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'  #' witneſs, 4dmits himſelf to be actively concerned in tlie cheat 
from which he ſeeks to derive profit. It is more againſt juſtice 


in the caſe of a negotiat:e inftrument, which is meant for public 


Circulation, than in any other; for the party who takes it has no 


time. to enquire into the circumſtances under which it was framed: 
and it militates againſt the policy of a commercial country ; thug 


do render the title iuſecure. To uſe the language of Buller, J. in 


thought 


The 


Adams v. Lingard.— To cut down ſecurities by ſuch teſtimony 


| js to enable two individuals to conſpire to cheat the world.” 
Ne; 1tis The court of King's Bench howeyer determined that he was 


bought - 2 Competent witneſs ;' A/Þburft, J. being of a contrary opinion. 
right 


Lawrence, I. in delivering bis. opinion ſaid, that he found no rule 


6-1 bn art Jeſs comprehenſive than this, that all perſons are admiſſible wit- 
| © ether point nefſes-who have the uſe of their reaſon, and ſuch religious belief as 


— 


of the caſe 
| or org any infamous, crime, and are not influenced by intereſt. Jordaine 
uch che pre- v. Laſdbrooke, MSS. 7 Term Rep. B. R. 604. S. C. But the ar- 

28 * gument at the bar omitted. | | 


* 
A 


\ - 


to feel the obligation of an oath, who have not been convicted of 


* 


(G) Witneſſes. Who may be lotereff W perſons a8 
Mlembers of a Corporation, Community, He. 


1. 0 HERE two qualifications are neceſſary to make'a perſon 
eligible to an office in a corporation, he who has only 


f 22 the mi may be a witneſs to prove the qualifications. Steven- 
en v. Nevinſon, 1 Str. 513. LA. Raym. 1353. r 
In an information in nature of a quo warranto, the queſtion - 


= 


was, Whether the former mayor had a right to name two eliſors 
to return a jury, if the town-clerk, who might nominate one, was 


abſent or refuſed ? The ſecond eliſor nominated by a former 


mayor was held a competent witneſs, for he had but an authority 
and not an intereſt ; and a new trial was granted, becauſe he had 


8 at the trial. Rex v. Robins, 2 Str. 1069. - 


Ne; Pl 14. 3. To prove a cuſtom, that every perſon being the eldeſt ſon of 
of Vicerin a freeman born within the borough is entitled to the freedom 
this letter is thereof, a father who has gained his freedom by ſervice is a com · 


quoted with 
2 guære as 


petent witneſs, though his ſon is the perſon. claiming under the 


to its being cuſtom ; for he comes rather to narrow bis own intereſt. _ Rex v. 


law, Bull. 
L. N. P. | 28 
290. and ſeems conliderably ſhaken by the following caſe of Burton v. Hinde, Pl. 8. ib. ſeems alfs 


the Mayor and Burgeſſes of Oakhampton. 1 Will. 332. 


Aaken by this caſe. 


— 


: 


of the corporation, reſerving rent.” One of the freemen, notwith- 
2 that they have not any ſhare in the diſpoſition of the cor - 
porate funds, is not a competent witneſs to prove a ſufficiency of 


common left for the commoners; for the rent muſt be reſerved for 


the uſe of the corporation, and he is intereſted, however ſmall the 
degree may be. Burton v. Hinde, 5 Term Rep.- B. R. 174. 
0 * ö FB — I | LL Aſumt/it 


4. A corporation being lord of the manor of F. and having ap- 
ptoved part of the common, leaſed. it out to the mayor and bailiffs 


303 


„ | 2 bed | | 5 * 4 | - 
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F. Afampſit for work and labour in digging a well and putting See e 

eric 


down a-pump, was brought againſt the defendants as truſtees of a (0). 
charity. \Several of them were called to prove the water ſpoiled 
and made fœtid by the pump, in which caſe the defendant had 


agreed to take it back. Their competency was objected to, as being 


defendants on the record; but held admiſſible per Lord Kenyon, 


C. J. They are ſued in their corporate and not in their individual 22 


capacities, and have not the leaſt perſonal intereſt in the event. 
It is different from the caſe of a mayor and citizens, who though 
ſued in their corporate names may have a great intereſt in the l 


event of a cauſe, and great and important rights to ſupport. 


Waller v. Governors of the Foundling Hoſpital, Peake's Ni. Pri. As to the 


Ca. 153. 'Y þ | — wg 
poſſeſſing rateable property in a pariſh to give evidence on queſtions affecting its intereſts, ice ante, 
(F), pl. 29. Ac. SA Ns 25 

6. By 27 G. 3. e. 29. pariſhioners are made competent witneſſes 

in proſecutions where the penalty is given to the pariſh, unleſs it 

exceed 20/. See Rex v. T. Davis, 6 Term Rep. B. R. 177. 


([. 1) Witneſs. Who. Parties. er 


— 


1. Sells goods to B., and afterwards C. deſires D. to pay A., 
and promiſes to repay him. D. pays A., and afterwards * 

B. allows the money to D. on account. In an action Pratt, C. J. 

ſaid, he would allow B. to be a witneſs to prove the payment as 
a ſervant to C. Brown/on v. Avery, 1 Str. 507. 

2. Two diſtinct actions of covenant were brought againſt two 

-owners of a ſhip by the huſband of it, for the money paid by 

him for inſuring it. The demand from eaoh being of the whole 


- ſum 3 defendant in one cauſe is incompetent to be a witneſs 


for the defendant in the other, where there is evidence that the 
have both directed the inſurance to be made. For the verdict 


_ againſt one would affect the other, and ſo his evidence would go 


to diſcharge himſelf. French v. Backhouſe, 5 Burr. 2727. Vide 
the opinion of Buller, J. in Walton v. Shelley, 1 Term Rep. B. R. 


3. In aſſumpſt for goods ſold and delivered by one partner, 
the. other -was permitted to be called by the defendant to 
nl made to himſelf. Euant v. Silverlock, Peake's Ni. 

ri, Ca. 21. 1 0 < 


/ 


4. But in aſumpſt for goods ſold and delivered, a perſon proved 


to be the defendant's partner is inadmiſſible to prove that the goods 
were fold to himſelf, and that defendant had no other concern in 
the purchafe than as ſervant to the witneſs, For, per Kenyon, C. J. 
—He comes to defeat the plaintiff's action, by which he will be 
benefited, ſince being proved a partner he will be liable to pay a 


ſhare of the coſts, if tiff recovers. *Goodacre v. Bream, 
Vox. IV. * . 


* 
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19 * 
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Polk Mei c- . . P. in Len v. Bu, in. N. 1 
Pri. Ca. 10 1 
5. But a will make him competent; and io this laſt caſe 
4 new trial was granted in B. R. Lord K2nyon, C. J. having re- Wo 
fuſed to admit a witneſs thus.circumſtanced, a releaſe being oftered, b 
| n fi 
a 
22 Vin. 26. (K) Witneſſes Who. 38 Perſon in caſe of * 
See ante, „ a 
(F), pl. 54, $3» Kc. e Neceſſity. | ? 8 
1. A Porterſhall be "7 ED to prove a delivery of 8 Bull, | 
.L. N. P. 289. 
2. A goldfmith's apprentice overpaid a bill, ad! in an action for 
the money, by the maſter, as received to the plaintiff's uſe, he was 5 
* as a abr 9 ex neceſſitate. Per Raymond, C. J. e ? 
Horrell, 1 Str. 64). ph 
3. In au action for not ſafely carrying a parcel, 2 carrier's R; 
- book-keeper is ex neceſſitate a competent witneſs for him to prove | 
delivery 3 to the direction. Spencer v. Goulding & al. of 
Peale Ni. Pri. 129. jp the 
4- So in an action for money had, received by A. to Bs uſe, + il 
the clerk of a perſon who received the money for A. by his direc- ; 1 
tion, needs not be releaſed to 23 his receiving it and paying it | x 
| over to 4 Mathews v. Haydan, Ge nt. E/pin. Ni Pri, Caf. 509. | 3 
- Ante, (F), 6. A broker, -who underwrites a policy of inſurance after ; 
pl.55 getting it underwritten by others, is a competent witneſs for any inf; 
.of them i in an action on the policy, from the principle of neceſſity; 2 
for he is the only perſon who, from the nature of the thing, 3 
mo ſpeak to that tranſaction. Per Lord Kenyen, C. J. and 4 
Bent v. Baker, 3 Term Rep. B. R. 36. oo 
ML party intereſted will be admitted where no other evidence 
3s e to be expected, as upon the ſtatute of hue and cry, + 
i where the pry robbed is admitted, though he be himſelf Plaine 7 
—ĩ <'Bo 80 in- aQions by informers for ſelling FER without mea- 1 
1 ſuring by the buſhel, by ſervants are witneſſes for the maſter, 


| a 1 G. 2. * a penalty upon them for not 
doing it. ee, C. J. in Eaft India Company v. Goſling 

. Ke SRees without objetion in —— v. Clark, 9 was 

5 action for the ane” oy not allowing the ingraim when ſelling 

Pool meaſure. 4 m. Mich. 41 C. 3. cor. Lord (R) 

on, C. J. 3 

9. So where the queſtion was, whether the defendauts had a 

= by « to be freemen, though it appeared there were commons 
belonging to the freemen, yet an alderman was admitted to prove 

them no freemen, it appearing that none but aldermen were privy ladde 


W n che ſe 


: ' 
/ | | F. 


: 1 
lune 1 R ©. 5 
* , = * = C * ” - 


„„ a - — ap 
8 7 Rex v. Phipps and Archer, Per Lee, C. J. . L. 
«+4 » 289. & 5 f — 8 . 
10. $5 where the queſtion was, whether 'the maſter had de- 
| ſerted the ſhip without ſufficient neceſſity, a ſailor who had given 
bond to the.maſter as a truſtee for the company not to deſert the » 
| ſhip during the voyage, was admitted evidence for the maſter, it | a4 
appearing that all the ſailors entered into ſuch bonds. af India | 
Company v. Goſling, 16. | 


f 11. In trover againſt a pawnbrokerz the ſervant embezzling 
his maſter's goods, and pawning them, will be admitted to prove 
the fact. BB. 290. ” 0 
4 CR ORE > +. - ' | 
[M) Witneſſes. Diſabled by Crimes. u vn 2 
r | f W 
s 1. A Perſon convicted of forgery was a ſubſcribing witneſs to a Ante, (c), 
n bond, and ou producing the record of his conviction, the . &- 
; plaintiff was allowed to prove as if dead. ones v. Major, coram — (% 
FE. Raymond, C. J. 2 Str. 833. - ina (A. b). 
e 2. A rule for an attachment ni being granted on the affidavit 
l. of the defendant, the party complained of ſhewed for cauſe that : 
8 the defendant had been convicted of forgery and ſtood in the . 
N 9 paillory, and the rule was diſcharged. Walker v. Kearney, 2 Str. 
| 1148. 5 n | 
it 3. One convicted and whipped for petit larceny is not a compe- 
Jo | tent witneſs within the ſtatutes of frauds and perjuries. And the 
er court laid it down as a rule, that it is the crime that creates the -* © 
ny infamy, and takes away a man's competency, and not the puniſh= _ 7 ; 
J3 ment for it. Pendockh ex dem. Mackender v. Mackender, 2 Wil. 18. © 
8. S8. P. Per Buller, J. Priddl#s caſe, Leach's Caf. Cro. Law, 349. 6» 
nd 4. One convicted on an indictment for a conſpiracy is not a 
competent witneſs. © Priddl#s Cafe, Leach's Cro. Law'Caf. 349. | 
ce 5. So if convicted of barratry. Per Buller, J. 5. 
$0 5. The declarations of à convict at the moment of execution 
in: cannot be given in evidence as the declarations of a dying man, 
> for, being attainted, his teſtimony could not have been received 
ca- on oath. G. Drummond's Caſe, 1b. 2775. f 
er, J. The party who would take advantage of this exception to 
not a witneſs, muſt have a copy of the record of the conviction ready 
40 to produce in court. B. L. N. P. 292. 
ing „„ = | E > 
ord () Witneſſes. Diſabled by Intereſt. Enabled by 2 Vi. 1. © 
41 „ſome after 9. 5 9 
ons 1. A CTION againſt a maſtet for his carman's negligently driving 4e, ( 
ors A his ., quod the plaintiff was thrown off from - pl- Ay 2 
my ladder and bruiſed. Lee, C. J. allowed the maſter to examine N K 15 
— the ſeryant, he ſhewing a releaſe. Jervit v. Hayes, 2 Str. 1083. pl. 8, &c. | 


; e 2. In 


- 


„„ r 


* 


ion of aſſumpſit A. had employed the attotney 
| for the plaintiff, and ſo made himſclf liable for,coſts, Lord 


Kenyon, C. J. held bim to be a corhpetent witneſs for the plain- 


tiff at the trial, the attorney giving him a releaſe ; for his 


undertaking t6 indemnify the attorney did not make him liable 


* 


\ See ante, 


# © 


for the defendant's colts. © York v. Gribble, 1 Eſpin. Ni. Pri; 


Ca. 319. 6 


3. If any perſon be arbitrarily made a defendant to prevent | 


enn. bis teſtimony, the plaintiff ſhall not prevail by that artiſice; but 


the defendant, agaluſt whom nothing is proved, ſhall be ſworn 
notwithſtanding; for he does nor ſwear in his own juſtification, 


but in juſtification of another. However, this rule is to be un- 
derſtood when there is no manner of evideuce againſt the defend- 


ant; for, if there be, his guilt or innocence muſt wait the event 


enen, is to 
4. In treſpaſs, if one whom the plaintiff deſigned to make uſe 
of as a witneſs, be by miſtake made a defendant, the court will, 


on motion, give leave to omit him, and bave his name ſtruck 


out of the record, even after iſſue joined: for the plaintiff can 


in no caſe examine a defendant, though nothing be proved againſt 


bim. Bull. L. N. P. 285. cites 1 Sid. 441. 


5. In an information tor a miſdemeſnor, the Attorney-General 
Trevor offering to examine a defendant for the king, which the 


court would not permit, he entered a nolle praſegui, and then 


. examined him. 1b. 2885. . 
6. One who is bail cannot be a witneſs in the cauſe for his 


principal; therefore, if the defendant ſhall have occaſion to exa- 


mine one of his bail as a witneſs, he muſt make an aſſidayit that 
_ ſuch bail is a material witneſs for him in the cauſe, and there- 
upon move the court that he may be ſtruck out of the bail-piece, 


on adding and juſtifying another in his ſtead; but it will not be 


Dormer and 


Forteicue, 


B. R. temp. s | : 
Hd. 152. be tenant in poſſe ſſion, the court will not afterwards upon motion 


ſtrike out his name. But in ſuch a caſe, if he conſent to let a 


* 
8 , 


3 cation be diſcharged, 
6 Com. Dig. 358. B. 3. „ | 
10. Trover agaiuſt A. and B, for the carriage part of a chaiſe. 


— 


on the trial bf which Lord Kenyon, C. J. admitted 4. as an evi- 


granted without an affidavit that he is a material witneſs. Toung 


v. Weed, Bar. Gg. Collet v. Jennings, B. R. temp. Hard. 1 24. S. P. 


7. If a material witneſs tor the defendant in ejectment be alſo 


8 made a defendant, the right way is for him to let judgment go 


by default; but if he plead, and by that means admit himſelf to 


verdict be given agaiuſt him for ſo much as he is proved to be 
in poſſeſſion of; I ſee no reaſon why he ſhould not be a witneſs 
for another defendant. Bull. I N. P. 285. . 

g. Two being indicted for an aſſault, one ſubmitted and was 
fined 17. and paid it. Per Raymond, C. J.—He is a good wit- 


[neſs for the other. Rex v. Fletcher, 1 Str. 633. 


9. If one indicted plead a miſnomer, and for want of a repli- 
he may be a wirnels for the other defendant. 


A. lets judgment go by default, and B. pleads the general iſſue, 
dence 


1 
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dence for B., as he could not be liable for the coſts if a verdict 


was found againſt B.; nor, if the verdict was found for him, 
would the plaintiff, who had permitted judgment to go by de- 


fault, be liable to him for coſts. Ward v. Hayden &a, 2 Eſpin. 
VN. Pri; Cof. 552. 1 | 


1. In debt on the bribery , 2 G. 2. c. 24. 57. the perſon s. C. cited 


bribed to forbear voting for a particular candidate was held to be P. (F. a), 
a competent witneſs againſt the giver of the money, although the N 1. 


tendency of his evidence is to indemnify and diſcharge himſelf 
from all penalties incurred by any offence againſt the act, ſince 


otherwiſe the ſtatute would be of very little avail. Philips v. 


Fowler, per Eyre, C. J. Say. Rep. 291. 1 Barnard, 336. 8. C. 


| Buſs v. Ralling, Say. 289. cited per Lord Mansfield, Cowp. 199. 


12. In an action by a maſter, for money had and received to 
his uſe by his clerk, and paid by him to the defendants for the ' 
inſurance of chances contrary to 12 G. 3. c. 36. the clerk being 
releaſed by the plaintiff and by his own-ſureties, is an admiſſible 
evidence. Clarke v. Shee, Cowp. 199. | 

13. Caſe for not putting a buoy over defendant's barge, which 


had ſupk in the Thames, by reaſon whereof a barge laden with 


plaintiff's corn was ſunk, and the corn ſpoiled. To prove the 


_ accident plaintiff releaſed the maſter of the barge in which his 


corn was, and called him as a witneſs.” It was objected, that if 
defendant was liable to plaintiff for the corn, he was liable to the 
witneſs for the damage done the barge, and that the record of 
recovery in this action would be evidence againſt the defendant ; 
in one brought by the witneſs. But Lord Kenyon, C. J. was of 
a different opinion, and he was admitted to give his teſtimony. 
Spitty v. Boxwens, Peake's Ni. Pri. Ca. 53. 5 

14. On the ſame principle the ſame judge, in an action of 
aſſumgſit againſt the owner of a veſſel, for not ſafely carrying corn 


put on board of it, admitted the captain as a witneſs for the plain- 
tiff, on having a releaſe from him. Lay v. Hebch, Ib. 101. 


15; But in an action lor conſequential damage to the plaintiff's 
horſe, by reaſon of the burſting of a pipe belonging to the New _ 
River works, owing to the negligence of the defendants, the 


turncock was propoſed to be called as a witneſs for the defendants, 


but rejected as incompetent; he not being releaſed, for he comes to 
diſprove his own negligence ; and the verdict in this caſe may be 
given in evidence in an action againſt him by the defendants. 


Green v. The New River Company, 4 Term Rep. B. R. 589. 
| | . | 


* 


(8) Wirgeſſes. Enabled by Ad of the other Party. 2. . 


I, PLAINTIFF called a witneſs, who was ſet aſide upon an 
exception taken by the defendant ; afterwards the defendant 
called him, and the plaintiff oppoſed his examination, Pratt, C. J. 
ordered him to be ſworn, for he is a good (nay a better) witneſs 
ey? IR fo I So ERS 


. 
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. for the defendant, though not to be admitted againſt him. 4. 


wood v. Dent,” 1 Str. 480. CA ; & | (: 
2. Ld. Hardwicke, C. held in Chancery, that where parolevidence 
was ekamined by the plaintiffs, as to certain articles framed to raiſe 


money, in fitting out the Roya/ Family privateer (of which the | | 
© defendants were managers), but not called for, might he called 5 
for by the defendants. Saying that, at law where à witneſes IPO. 
called by the other fide proved a matter by parol which was in the 
writing, and proper to be proved in writing, and it tended to WW. 
the advantage of the adverſe party, it was held, that being a = 72 
witneſs called by them, and examined by themſelves, it ſhould be . "v 
admitted as evidence: though it would not if he had been called wn 
A the _— fide; of which there was a caſe in the time of Holt, bot 
C. J. Blunt v. Comyns, 2 Veſ. 331 | Fo. 14 ; 
7 If a mf Gr ied by the party, producing him to Fes 
one point only, the adverſe party may examine him to that, but Fe. 
not uſe him to prove a different fact. 2 Ath. 44. 53 Som 

4. Sed quereas to the latter part. For in an action againſt Ns 

- the ſheriff of Middleſex for a falſe return to a fiert facias, in which . f 
tte validity of a bill of ſale granted by A. was called in queſtion, om 
a witneſs was called by the plaintiff to prove A.'s declaration Yi 
reſpeQting it; but failing, he was ſer aſide; and it was objected * 
that he could not be eee to other points by the other | 00 ö 


dis own direction. Ducheſs of King flow's,caſe, 11 8t. Tr. 255. 


Th 


fide; but Lord Kenyon, C. J. held, that being called, he ſhould be 
examined. Philips v. Eamer & al. Sheriff, Sc. Eſpin. Ni. Pri. 
„„ 5 2 


G . a * . 4 
= ( How they may aſſiſt themſelves'in giving their 
: a oo * Evidence. | | | leſs 

1. A Witneſs may refreſh his memory by looking at any book "is 
A or paper, if he can afterwards Au the Fs * his r 

own memory. But if he ſwears to them only, becauſe he finds oF; 
them in that book or paper, his -teſtimony ought not to be re- 4 
ceivxed, and the original book or paper muſt be produced. Doe he 
er dem. Church and Philips v. Perkins, 3 Term Rep. B. R. 749. pre 
Tanner v. Taylor, Hereford Spring Aſfizes, 1156, cor. Legge, Baron.  thal 
« cited by Buller, J. B. 754. Caſe cited, Ib. Per Lord Kenyon, C. J, v. 4 
cor. Lord Ch. Hardwicke, Mich. Vac. 175%. - p 1 
A. In ſome caſes a man may uſe papers at law (i. e. a witneſs eo 
may uſe them when examined in trial at law, to -refreſh his 2 


memory); but I have known ſome judges (and I think I adhered 
-cbiefly to that rule myſelf) let them uſe only papers drawn. up as 
the facts happened, and all other papers I have bid them put iu 
their pockets. Per Lord Ch. Hardwicke, B. 1 

3. But a witneſs may aſſiſt himſelf by a copy of his own me- 
moranda, though it is taken by another perſon, if done under 
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(X) Non-appearance. Appearance of Witnelles, + 1 Vi 2 


mpellable. How, and the Penalty thereof: 


1. A Rule was granted to oblige one of the witneſſes to 2 ſub- a 
£2 miſſion to arbitration, to make aſſidavit of the execution 


* thereof, in order to make it a rule of court purſuant to g & 10 


VV. 3. c. 15. Clark v. Ehvick, 1 Str. 1. 
2. An attachment was granted againſt a witneſs, who on ſer- 
vice of a ſubpcena to attend the trial of a cauſe, declared he would 


not. But diſcharged, becauſe the ſubpoena was ſerved only two 
hours before the fittings. Hammond v. Stewart, 1 Str. 5 10. 


3. What v. Winkworth, 2 Str. 8 10. 2 Lord Raym. 1528. 8. P. 
Pearſon v. es, S. P. Per Lord Mansfield, Dougl. 535. 
4. But the court won't grant an attachment without it appears 


that the ſubpœna has been perſonally ſerved upon the witneſs, 
malt v. Whitmill, 2 Str. 1054. 
5. Nor unleſs reaſonable expences are tendered to the witneſs, 


and the court wont enter into any nice calculations of the ex 
But when puniſhing” him as for contempt, wilFconfine'their en- 
quiry to the queſtion, whether the non-attendance was through 


obſtinacy or not? Chapman v. Pointon, 2 Str. 1150. Barnet, 27. 


6. The further recompence given by 5 Eliz. c. 9, f 12; againſt 


| a witneis for non-attendance, muſt be aſſeſſed by the court out of 


which the proceſs iſſued; not by the jury or judge at nifi priun. 


Pearſon v. Iles, Dough. 535. 49 
7- Debt will lie on ſuch aſſeſſment. . 3 6 
8. An action on the caſe will lie againſt him. 5. 
But this action cannot be maintained againſt a witneſs, un- 
leſs the cauſe has been called on aud the jury ſworn. Bland v. 


 Swafford, Peake's Ni. Pri. Ca. 60. 


10. An habees corpus ad teftificandum cannot be granted to bring 


up a priſoner of war. Furley v. Nexunham, Dougl. 403. 
11. If one of the parties want the teſtimony of witneſſes whom. 
he cannot compel to attend, the court may put off the trial from 


time to time for ever, until the other party conſents that they 
ſhall be examined where they are. Per Lord Mansfield. Main 


v. Fabrigas, Cowp. 174. 


12. A ſubpcenx iſſued from the crown office, requiring one R., 


a material witneſs, to attend at the next affizes at Sahſbury, to give 
evidence in ſupport of an iotonage proſecution for a felony. R. 
not attending, the grand jury threw out the bill; an the court 
of King's Bench granted an attachment againſt him for diſobedience 
to the ſubpeena. Rex v. G. Ring, 8 Term Rep. B, R. 585, Rix 


* Shilcox, 1b. (n. a), Mich, Term, 1793. 
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I. IT. on would impeach the eredit of a witneſs, you can only 
examine to his general character, and not to particular facts. 
B. L. N. P. 296. 8 245% ; 78 
2. But other witneſſes may be called to impeach his credit 
reſpeAing any matter relative to the iſſue. I. | oy 
3. But a party never ſhall be permitted to produce general 
evidence to diſcredit his own witneſs ;. for this would be to enable 
him to deſtroy the witneſs if he ſpoke againſt him, and to make 
him a good witneſs if he ſpoke for him, with the means in his 
hands of deſtroying his credit if he ſpoke againſt him. MHardwill 
v. Jarman, Taunton Spring Aſſizes, 1789, cor. Buller, J. Haf- 
iner caſe, per Lord Chancellor, 11 June, 1789, in Dom. Proc. 
B. L. N. P. 297. Ed. 1790. Hh | . 
4. But if a witneſs proves facts in a cauſe which make againſt 
the party who called him, the party may call other witneſſes to 
prove that thoſe facts are otherwiſe, . ; 
5. If a particular fact go to the competency of a witneſs, it 
may be: proved by other teſtimony, as the copy of a record for 
perjury, fe ony, &c. So of an intereſt in a witneſs in the event 
of a cauſe: and whether he be intereſted or not ſhall be decided 
by the judge. 1b. et per Aſbburft, J. Taunton Summer Aſzes, 1773, 
| ter conſulting B. Adams, B. L. N. P. 297. 
Fide pet. * 6. Where the witneſs had been examined and eroſs- examined, 
(M.a.2). and it was ultimately diſcovered that he was intereſted and ſhould 
UA. : have been releaſed, Lord Kenyon, C. J. held, that this being an 
* objection to his competency, might be made at any ſtage of the 
,  _ Cauſe, Stoney Blackburn, pin. Ni. Pri. Coſ. 37. 
22 Vin. 38. (B. a) Witneſſes, What Perſons in certain Caſes 
 -—_ _* *., ſhall not be compelled to give Evidence. 


5 CASE upon a note, The plaintiff called one of the defend- - 
2 ant's bail to prove the hand. Pratt, C. J. ſaid, if he was 
_ a ſubſcribing witneſs he would oblige him to give evidence, other- 
wiſe he would leave him to his liberty. Hawkins v. Perkins, 
1 Str. 406. | * | 
2. So an attorney for the def@dant, who is a ſubſcribing wit- 
neſs to an agreement, muſt prove his atteſtation, being called by 
te plaintiff. Doe ex dem. Jupp v. Andrews, Cowp. B45. © 
3. Action by X. (the defendant in the preſent action) as in- 
dorſee of a promiſſory note, againſt C. (the preſent plaintiff,) as 
maker. Interlocutory judgment ſigned. and a writ of enquiry 
executed; after which the caufe was compromiſed by C.'s paying 
F part, and giving a warrant of attorney to confeſs judgment 2 - 
a * * a ak % 4 7 * y rehdus 
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. - reſidue of the money. Between the execution of this warrant and 8 
the money's becoming due, K. told A., who was his attorney in the N 
cauſe, that he was glad it way ſettled, for he had only given 100. 
and his promifſory note for it; and that he knew it was a lottery - 
tranſaction. In an action brought to recover back the money 
thus paid, the attorney was called to prove the illegal conſidera- 
tion, and that K. knew it when he took the note; and held, per 
cur., that he was a competent witneſs: for the difference is 
. whether the communication be made by the client in confidence, 
as inſtructions for conducting his cauſe; or a mere gratis dium, 
as it was here. Cobden v. Kenxick, 4 Term Rep. B. R. 432. \ 
© 4. The obligation to ſecrecy in counſel, ſolicitors, and attor- 
neys, is not their privilege but that of their client; and it is con- 
fined to caſes where they are acting in their reſpective capacities. 
Wilſen v. Raftal, 4 Term Rep. B. R. 753. 
Fg. On an inditment for perjury, in an anſwer in Chancery, 
Lee, C. J. would not compel the defendant's ſolicitor, - who was 
preſent at putting in the anſwer, (and had been ſubpcenaed,) to 
identify his client; he inſiſting on his privilege, Rex v. Wathin- 
fon. But the reporter makes a guere,' this being a fact in his 
own knowledge, and no matter of ſecreſy committed to him by 
his client. 2 Str. 1122. Vide alſo the opinion of Lord Mansfie 
contra Doe v. Andrews, Cop. 846. Ld. Say and Seal's caſe, 
5 B. L. N. P. 284. and the caſes in this letter. a 
6. An attorney has no privilege to refuſe to give evidence of 
collateral facts. B. L. N. P. 284. | 
7. To debt on bond it was pleaded that it was given on an 
uſurious conſideration; to prove which defendant called the ur 
plaintiff's attorney, who had attended at the tranſaction, and | 15 
| held admiſſible, though it was objected that this was a cafe of | 
confidence. For per Lord Kenyon, C. J. where the matter is 
pot communicated to an attorney for the purpoſe of defence; 
but he is as it were a party to the original tranſaction, that does 
not come to his knowledge in the charaQer of an attorney, and 
he is liable to be examined the ſame as any other A e 1 
upon the attorney's evidence the plaintiff was nontuited. Dufs _. 
fin v. Smith, Peake's Ni. Pri. Caf. 108. | : 
8. In aſſummſit for goods fold and delivered, money lent, Cc. 
Lord Kenyon, C. J. held the defendant's former attorney an ad- 
miſſible witneſs for plaintiff, to prove that he applied to ſettle 
the account, his admiſſion of the debt, and an offer on the part of. 
the defendant, his client, to paP a certain ſum on account of the 
. . plaintiff*'s demands; and the plaintiff had a verdift. Turner v. 
| Railton, Ein. Ni. Pri. Caf. 474- Kay 
9. On the trial of the Ducheſs of King fon, Sir Cæſar 
Hawkins was called to ſpeak to ſome matters wherein he had 
been employed as a ſurgeon by the Ducheſs, and objected to 
doing ſo; but it was over-ruled by the court, who held that he had ; 
not Tuch privilege. Ducheſs of King flor's caſe, 11 State Trial, 243. 
| | 10. A 


** 7 Evidence. 
10, A * who is preſent for the purpoſe, and aQts 28 an N 
ee between a ſoreigner and his attorney, is bound to the 
2 ſecreſy with the attorney, and cannot give evidence of What 
paſſed - in another action. Per Lord Kenyon, C. J. Du 
ng FE Peake's N. P. Caſ. 77. 

I * * on the caſe againſt the proprietor of A newſpaper for 
- alibel in publiſhing an account of a bartiſter's ſpeech, when making 
- _- a motion for leave to ſile a criminal information againſt the plain. 
FIRE tiff: Hre, C. J. beld, that the bartiſter could not be compelled 
to give evidence of the ſubſtance of his ſpeech, and he refuſed to 

de examined. N v. Walter, 1 Eſpin. CE >. 


ern (g Witnelſes.. What Perſons ſhall not be Wit⸗ 
y — neſſes unleſs fworn. In 2 Caſes and how. 


an appeal of murder a quaker cannot be a witneſs without 
being ſworn, for to this purpoſe it is a criminal proceeding, 
* . Bambridge and Corbet, 2 Str. 854. Coup. 392. 

32 G. 2. 6. 46. The affirmation. of quakers ſhall be 
. in all caſes where an oath is required by act of parlia- 
ment, with the like penalty for 4 falſe affirmation as for perjury, 
MN But there is an exception as to criminal caſes. 

: 3+ The affirmation of a quaker cannot be read on a z motion to 
2 ground an information upon * miſdemeanour. 2 Str. 872. 
1 2 Barnard. K. B. 346. 

4. Nor to ground a motion for * attachment, unleſs by con- 
85 and if by inadvertency a rule to anſwer the matters in an 
aſſidavit be . when there is only an affirmation, it will be 
diſcharged. Rex. v. Bell, Andr. 200. 2 Str. 946. * vide 

392. g 

1 And that an attachment for non-performance of an award 
may be obtained upon a quaker's affirmation. Taylor v. Scott, 
cited per Lord Mansfield in Acheſon v. Everitt, Cowp. 394, Re- 


bins v. Saywand, 7 Geo. Str. 441. contra. 
6. On a motion to quaſh an appointment of overſeers 2 


- quaker's affirmation may be read, for the end of it is a civil re- 
medy. Rex v. Turner, 2 Str, 1219. : 
Ihe affirmation of a quaker cannot be read in exculpation 
8 of a defendant, on a rule to ſhew cauſe why an information for a 
WE” miſdemeanour ſhould not be eʒhibited againſt bim. * v. 
Gatdiner, 2 Burr. 1117. 
8. But it might to exculpate himſelf, B. 
9. The ſolemn affirmation of a quaker, her with the tender 
of 201. purſuant to 26 G. 2. c. 18., entitles him to admiſſion into 
the Tur r. without taking the oath preſeribed by that 


| at Rex v. . 
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10. 4 quiker's teſtimony, on his affirmation, is a4miſſible in 


a ation of debt on. ſtat. 2 G. 2. c. 24. againſt bribery. Atcheſon | 


v. Everitt, Cowp. 382. uud vide. ' * 
11. In the trial of an indict ment for larceny, a Scotch covenanter See ane, 
was admitted to give evidence by the form of holding up his hand (4), pl. 9. 

and repeating the oath, without touching the book or kiſſing it, 

that being the cuſtomary form uſed by his (et in his own coun- 

try; and it was faid-by: Gould, J. to have been ſo decided by the 

twelve judges on the trial of the rebels at Cariiſſe, in 1745. 
Mildrone's caſe, Leach's Crown * * 319. * „ GN ak 

12. 8. P. determined by Lord Kenyon, C. J. in a on 
g bill of exchange. Mer v. Reid, Peake's Ni. Pri, Caf. 23. ; 


8 * 1 fo , * . »” \ . 1 
(E. a) Witneſſes. Perſons injured. u Vin. 49. 


1. IN an indictment for forging a letter of attorney, whereby the Scene, F). 
priſoner transferred the ſtock of A., Forteſcue, J. refuſed A. . 3, 4, 4 

as a witneſs. -» Rex v. Rhodes, 2 Str. 728. Parr's caſe, Leach; Caf. 

Croc Law, 345. contra, * g | 


2. 80 on an indictment for forging an acquittance and 4 
ceipt, the perſon whoſe name was charged to be forged was held 
inadmiſſible to proye the forgery. Rufe/'s caſe, Leach's Cro. Law 


Caf. 8. See alſo Taylor's Cale, Ib. 191. poſt. pl. 10. 


3. On an indictment for forging a draſt with an intent to 
defraud C. A. who was a banker; if the banker ſettles his ac- 
count with M., whoſe name is forged, and being convinced of 
the forgery, does not debit him with the amount of the draft, M. 
is a good witneſs to prove the forgery; for whether the priſoner is 


acquitted, or convicted there can be no demand upon him for that 


ſum. bers caſe, Laach Cro. Law Caf. 43. 


4. But on an indictment for forging a ſeaman's will, an execu- 
tor named in a ſubſequent will by the ſame teſtator is not a com- 
petent witneſs to prove that the firſt is a forgery. Rhede's caſe, 
Leach's Cro. Law Caf. 24. E | | 

5. On an inditment for the forgery of a bank- note it was held 


** 


that the caſhier of the Bank, who figns notes * for the Governor 


and Company of the Bank of England,” is a competent witneſs 


to prove that the ſubſcription of his name to the forged note is 


not his hand-writing: for he does not make himſelf reſponſible 
by this ſignature, unleſs he is guilty of a crime in abuſing his 
truſt. To repel his teſtimony; it muſt appear that he would be 
liable to be ſued in caſe the ſignature was genuine. The intereſt 


_ muſt be apparent on the face of the inſtrument itſelf, or ariſe - 


immediately from the nature of the tranſaction, or from, his own 


acknowledgment, or belief, whether he has an intereſt or nat. 


But in this caſe, unleſs criminality be preſumed, intereſt caſtor oo 


| be inferred, | Newland's caſe, Leach's Cro. Law Caf. 256. 
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6. On an unden fed forging the indorſement on a bill of 
2 exchange of William Pearce, the ſuppoſed payee, it appeared that 
Davis, the drawer, had written to W. P. ſignifying that he had 

+ - ſent the bill in queſtion, and deſiring him, as an act of friendſhip, 
do pay the amount to C. in diſcharge of a debt due to him from 


— 


| 0 D. It was agreed, that the bill never having come into V. P.'; 


hands, and he, conſequently, having no property in it, was a 
competent witneſs to prove that che Ne N was not his 

- hand-writing. 

"20 But as it was firſt neceſſary to ſhew that he was dhe iden- 

- tical V. P. to whom the bill was made payable, fince otherwiſe 


the indorſement might be the hand-writing of the . P. io 


whom it was ; the teſtimony of Davis, the drawer, was held to 

de the beſt evidence of this fact, and therefore chat the letter of 

2 advice from him to V. P. was inſufficient to prove it: whereupon 

the priſoner was acquitted. Spon/onby's caſe, B. 272. 

8. A perſon may be admitted, where he is not directly in- 

tereſted in the queſtion, as in WelPs caſe, who was indicted for 

forging a receipt from a mercer at Oxford. The mercer having 

Seealſo ante, Tecovered the money in an action againſt him, was permitted to 

S* FA the forgery. Fer Muller, C. J. at * Buller s L. N. 
289. 


A (F), 9. The ſuppoſed drawer of a promiſſory note, unindorſed and 


E 


„c · not made payable to order, having received a general releaſe 
22 from the cd bade was admitted by Lord Mangfield to prove the 
gery. . AbchurſÞs caſe, Leaeb's Cre. Law Caf. 136. 
| 10. So the perſon whoſe name is forged to a bond, as the 
= obligor, was received to prove that the ſignature was not his 
'  hand-writivg, on receiving a releaſe from the obligee. . In Dr. 

Dodd's caſe, Leuch Caf. Cro. Law, 144. 
11. When the drawee of a bill of exchange, indorſed i in blank, 
had paid it three days before it became due, it was held that he 
waz not a competent witneſs in an indictment for forging the 
receipt indorſed for the value ſo paid, as he had thereby opened a 
queſtion, Whether he was not liable to repay the money. But 
on receiving a releaſe from the indorſers of the bill, his evidence 


@ 1 was received (a). Taylor's caſe, . Caf. 9H, 


nun Vim. 40. (F. . Witneſſes. Who. 


rr 


e ee ee 


Parliceps criminis. 


5. c. cited 1 «JN debt pon the dribery act 2 G. 2. c. 247. the perſon bribed 
ante, (R), was held by Fofter, J. at the trial, and afterwards, by the 


P12 | courtof B. R. a "x de witneſs againſt the perſon bribing, 1/, 


on the general law, that particeps-criminis, although the tendency 
of his evidence be to obtain a pardon, or even a reward for him- 
(elf, is in diyers caſes a Wn wine, 24, On the conſtruc- 


tion 


„ (Nan inditment for a highway robbery. it was. beld, that 7 
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tion of chat ſtatute, 2. 8. diſcharging the offender upon dif- 
covering, and conviCting another, which could ſcarcely have been 
done without intending that the former ſhould be a witneſs againſt 
the latter, ſince otherwiſe the act would be of no avail.” Buſb v. 


Ralling, Say. Rep. 589. cited per Lord Mansfield, Coup. 199. 


' Philipe v. Foculer, S. P. cited Sayer, 291. 1 Barnard. 326. 


2. An accomplice was not admitted as a witneſs for the crown, 


dut carried before the grand jury by virtue of an order from the 


clerk of arraigns, which order the judges afterward declared had 
been ſurreptitiouſly obtained, and was illegal and void.' An in- 
dictment for forgery being found againſt D. upon his teſtimony, 


he ſubmitted upon his arraignment, that the indictment being 


found on improper evidence, he ought not to be compelled to 
plead to it, But by the unanimous opinion of the twelve judges 
on a caſe reſerved, it was held, that the neceſſity of ſome proper 


authority to carry a witneſs who happens to be in cuſtody before 


the grand jury to give evidence, regards the juſtification of the 
gaoler only; but that no objeQion lies on that account in the 
mouth of the party indicted, for in reſpect to him the find- 


ing of the bill is right, and according to law. Defler Dodd? 


e 141. A A | j | 
© In an indictment upon 22 G. 3. c. 58. againſt an acceſſary 8. P. Pe- 
for receiving ſtolen goods, it was holden unanimouſly by the twelve pan J- 
judges that under this act of parliament the principal felon is an Colllas 
admiſſible witneſs. Haſlam's Caſe, ib. 325. | | 
4. In an indictment for an highway robbery, it was unani- 66. % 
mouſly held by the judges (a) on a caſe reſerved by Buller, J. that («) Nee; & 


the evidence of an accomplice unconfirmed by any other evidence * 


that could materially affect the caſe, is ſufficient to warrant a con - n n. 


viction. Aftwood"s Caſe, ib. 365. S. P. per Perryn, B. Durham by Durham 


and Crowler's Caſe, ib. 378. a K. = 
5. The practice of rejecting an unſupported accomplice, and 

not leaving his credit to the jury, is rather a matter of diſcretion 

with the court than a rule of law. Per Perryn, B. ibid. But by 

Buller, J. in Atwood 's caſe, ante, © If the ground of  objeQtion See pop. 

goes only to credit, the teſtimony mult be received and left > 9" 2) 


_ «'vith the jury.” I. 366, 


(G. a Witneſſes diſabled by Crime. Enabled by w es 
Pardon, or ſqme after aQ. . 8 


L * 


an accomplice eonvicted and under ſentence of death was N. a. 2), 


not reſtored to his competency, by the king's fign manual, under * 


which he had been diſcharged on giving ſecurity to appear and 
plead the next general pardon that ſhould come out; ſor it is 
impoſſible ſor the court judicially to take notice of his majeſty's e 


caſe, ib. 326. 
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Sacher on che part of the 7 ho admitted on the voir dire, that he 


intention to pardon, which is the extent of what the ſign manual 
bas ſignified. Gu/ly's Caſe, Leach. Cr. Law Cao aa. 

2. A. was convicted on 31 G. 2. c. 10. for taking a falſe oath 

in order to obtain probate of a ſeaman's will. On an indictment 

of the perſon who had ſuborned him to take the falſe oath, it way 

held on a caſe reſerved for the twelve judges, that a ſpecial par. 

don granted to A. after a conviction on this ſtatute reſtored him 


5 to his competency z and Cuddington v. Wilkins, Hob. 67. 82. wag 


. cited as preciſely in point, it being there determined that th 
king's pardon doth not only clear the offence itſelf, but all the de- 
+ pendencies, penalties, and diſabilities incident thereto. Thimas 


3 4 J a L 
; ; | : ” LU ENS * 5 "14 ; ; . ; 5 
| ren (L. a. 2) Witneſſes, Not to be enforced to give 


Evidence againſt themſelves. _.. 


| 1. Witneſs is not obliged to anſwer whether he is a Roman 
.- £2 Catholick ; for a declaration in the affirmative would. be 
evidence againſt him, and might ſubje him to pains and penal- 
ties. Nen v. Lord George Gordon, Dougl. 57 2 | 
2. A Vitneſs may be aſked whether he has not ſtood in the 


YL 


| paillory for perjury, for the anſwer cannot ſubje& him to any 
- . puniſhment. 


Rex v. Edwards, 4 Term Rep. B. R. 440. 


: 
- 


zn [M. a. 2) Examination on a Foire Dire. 


— 4 


et een is id 

5 | A neſs too late after he has been ſworn in chief, examined, 

and croſs-examined. - Abrahams'qui tam v. Bunn, 4 Burr. 2251. 
2̃. But that this rule is in ſome degree relaxed, vide Turner v. 
r eee 

3. Held per Kenyon, C. J. chat objections to competeneß 

_ come too late. Stone v. Blackburn, Aſpin. Ni. Pri. 

. 2 N 9 

44.᷑. But no perſon can avail himſelf of it, if the objecrion has 

7 . 1 FOI the trial. Turner v. Peart, 1 Term Rep. 

3. R. 717. | 


K. an 5. In a criminal profecution, according to the opinion of ſome, 


wy a particeps criminis can only be a witneſs in two caſes, if he be ac- 


| Dr tually pardoned, or if he have ne promiſe of pardon. But others 


have holden, that ſuch a. promiſe will be no exception to his 
compe „but only to his- credit; therefore in Layer's trial the 

© court refuſed to let a witneſs be examined on a wier dire whether 
de had ſuch a promiſe. B. L. N. P. 286. Me 


Ne; S. P. 6. In ofumpfit by the aſſignees of a bankrupt for goods ſold and 


in an aQtion delivered by the bankrupt to the defendant, a witneſs was called 


Company v. was a oreditor of 


* 


bankrupt, and being objected to a W 


* 
. 


* 


a FKS 


— — 
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by his own teſtimony that he had hi 
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if become bankrupt fince, 
and that his eſtate was aſſigned under the commiſſion iſſued againſt 
him, without producing the proceedings under it. For pgerLord 


Kenyon, C.].—Bei made an incompetent witneſs by his anſwer to 
a queſtion from defendant's counſe], it is impoſlible for plaintiff to 
come prepared with materials to ſhew him a t. Both, 
A, 

1 


ſented as having ſaid, that had the fact been found in any other 


; Botham, 
Wane e. v. Swingler, Peake's Ni. Pri. Cof. 218. S. C. Efpin.” 

0 Pri. Caf. 164. : - 5 
J. In the latter report of this caſe his lordſhip is further repre- 


7 » 
o = 
213 


E 


9 
ſpin. 
Cas 


Era 
160. 


manner, or if he had been proved by other evidence to have been 


a bankrupt, it would have been neceſſary to have anſwered the 


dobjection by producing the beſt evidence. 1 Efpin. Ni. Pri. 


Ca. 165. 


5 A N. a) Of Evidence in general. 


„ ]NDECENCY Gelee i e eden to. its belag be- 


ceived, where it is neceſſary to the deciſion of any civil or 


_ criminal right. Da Cofta v. Jones, Coup. 734. 


2. Otherwiſe, if it ariſe on a voluntary wager between two in- 


different perſons, as on a wager concerning the ſex of a third per- 


ſon. . 736. | 


(R. a) Evidence. Supplied. In Caſes of Neceſſity. 


N an action on a policy of inſurance, with a warran i 

] tures and omg the loſs was laid to be by 2 
All the evidence was, that the ſhip ſailed out of port on her in- 
tended voyage, and never ſince been heard of. Zee, C. ]. 
held this ſufficient evidence to prove the los happened in ibe parti 


cular manner declared on. For as every body on board is preſumed 


to be drowned, it is the beſt evidence the nature of the caſe admits ' 


of. Green v. Brown, 2 Str. 1199. | | 


HS. 


„In trover againſt a meſſenger who had taken plaintif's goods 


under a commiſſion of bankrupt, plaintiff had given defend. 
ant notice to produce the proceedings under the commiſſion. 
Defendant's counſel admitted they were in court, but refuſed to 


(h. a) What muſt be produced in Evidence, as” 12%. %: 
Papers, Deeds, &. TO 


produce them; and held by Lord Kenysr, C. J. that were not 


Ori, Ga, 93. Sec alſo Ree dem, Haldane v. Harvey, 4 Burr. 2484- 
N 7 | „„ Te 


"IT 


* 


obliged to do To unleſs they choſe. Law v. Wells, Pealꝰr Ni. 
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* a torney private:paper/in his poſſethon, . 
„ b he ie erben with a fubþcena duces ler-. e 
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GEE . 2 Nüretus Eg — 


* 


; Ex Ws 90 Variance —. —— the: Evidence and T4 
„„ OE! Declaration, S. IX 5 2 | 


* Seife dhe dase Declaration ſtated, that the 
5 # plaintiff's teſtator Oy to the , a — writ« 
=—= ; obligatory, vhereby one rd Viſooupt became bound to 
= NE” wen 3860 ect that he the defendant, upon ayment of 221; 
g | e teſtatos to him, promiſed to re- deliver the upon requeſt, 
Ad and that the defendant, notwithſtanding he was requeſted, did not 
—__.-* , gelivert nd to the teſtator in · his lifetime, nor to the plaintiff 
RE ice his death. Defendant pleaded ven afſumpſit.,. On trial, the 
| ee evidence for plaintiff was, that the bade depoſire red this bond, to- 
| gether with another ſecurity, Aer the defendant, as a pledge for 
T That he tendered the 2 and demanded the bond of de. 
= _ © endant; which he refaſed to delivees" It was objeed, If, that 
| + © --* theevidencedon't agree with the plaititiff*s caſe, "For it i not laid 
Wt es In the declaration that the teſtator either chte 22 ,. br tendered 
| +, _ the mone 40 him, and that he refuſed it. zu, The bond de- 
: ſcribed is by Lord Viſ. Gave, whereas that reer and proved to 
de demanded was entered into by Ld.V.G Per cur. Judg- 
ment for the plaintiff; for the tender. we Þ refuſal amaunts to 
payment, and A be of Gave inſtrad of Gage is to be re- 
Pe 122 ſurpluſage. An, Executer,” v. Weſtbrook, B. R. 
= 11 | . 
B Abe Floing note, Received of Mr. x: 19/7. on hell 
- _ of my grandſon, which. T promise to be accountable for on demand,” 
Wil ſupport à count for A lent and advanced. | Horris . 
_ " Huntbach; 1 Bierr. 373. 
„ Debt on he brivery act, 26. 2. e. 24. The declaration 
- Rated, that the p t 13 che declaration mentioned, iſſued di - 
rected to the moyor of Colcheſter... Upon the face of the precept 
Weben giren in e at the trial, the words ** and commuanalty” 
appeared to: have been inſerted, and though ſtruck through with 2 
pen were yet legible. On a caſe ſtated, the court were of opinion, 
nat theſe words would be ſarplufage if they {ipod in the precept, 
which oughtto be directed to Me returning officer, and that parol 
7 evidence ought not to be received to prove that theſe words wete 
© *_ ,  zpot obliterated when i it was delivered to the mayor. Dickſon v. 
* 6 95 2 Fiſber, 4 Burr. 2267. / 
WEL. 2, Pay * In — Zalfs retwrn againſt the high bailiff of V., 
the declaration ſtated, that the Far, recovered a judgment 
ga gainſt A. U., on which he ſued a Feri 7, and a warfant was 
rade * e 


* 


ww mem oo * N=» f* 4 8 
— 9 


re 


ern NS Ta. 


_ 
— 


» FF ' - | | 's | 7 * 4. 0 2 Evidence. | oF 7 ; 
4 g againſt the ſaid A. U. U a the evidence the-w 
| Fs levy of the goods and clighiel of A. U. ſo eh whe — 8 


4 plaintiff recovered againſt — —-*bmnittivg'the nate, and held 
no variance, for it does not contradict the record and the obvious 


conſttuction of the warrant is, that the'recovery was had againſt 


— 


oo whoſe goods are thereby directed to be taken in exdention. == 


ing v. Morrice, Fitz. 198. 2 $tr. oo. 8. 0. 


J. In debt 3% tam G's bailiff for extorting illegal fees 


in executing a Kl. fa, if the plaintiff ſets out the judgment on 


which the Wit was founded, he muſt prove it. Savage gui tum v. 


"Smith, 2 Blackf. Rep. 1101. 


- 


4-6. In Feape agtintt the ſheriff, the declaration averred;. st 


45: was arreſted “ under a writ endorſed for bail by virtue of 
"Ran affidavit now on record.” Held in C. B., that this being a 
"Lubſtantive allegation, the plaintiff muſt prove it by the alfidavit. 


, Herne, 1 Pull. & B. 28 1. 


. But in an ackion for malicioufly holding to bail, it was re- 
ſolted in B. R. that an"office copy of the affidavit would be ſuffi- 
Klett t6 prove ſuch an allegation, unleſs it were ſtated to have 


been made by the defendant himſelf, When perhaps the original 


el mult be produced and proved. © Crote v. Dowling, | Bull 


| 95 having been 


I. N. P. 14. 


© "8 Ao it. is only neceffiry to ſtate, that the wilt vas ſued 


. 


: out indorſed for bail -— J., in which cafe proof of the aſſidavit is 


— unneceſſary. Croke v. Dowſing, ib. Webb v. Herne ante. | Rogers - 
v. Iiſcombe, Taunt. Lent Af. 1785. din. Ni. Pri. Ca. 53 5. 
9. Declaration ſtated a leaſe for three years;” but on the evi- 


2 


"ence it zppested that the leaſe was void under the ſtatute of 
- Trauds, and the defendant was only tenant from year to year, this 
Vas ſufficient for tha Purpoſe of the ation; but a leaſe for three 
en laid Und not proved, the plaintiff wes nonſuited. 
v. Hornſey, cited per Lord Munef#l#"in Wright vi Briflew, . 


J. 643. 


_ Doug, TELE hab: 4 des wool A. n 
10. In an action agaidſt the chefiff for taking goods without 
* leaving a year's rent, the declaration need ate all the particu- 
urs of the demiſe ; but if it does, and they are not! proved as 
ſtated, there muſt be a nonſuit. Mefgbt v. Briſtou. Dougl. 645. 

II. But this caſe is to be confined to contracts. Per Lord Ren- 

„ O, J. 3 Term Rep. B. R. 645. Or to all caſes of records and 
_ written contract. Per Buller, J. ib. 646. See alſo the opinion 


of Ralle, J. 5 Term Rip. B. R. 498. 


- 12, Debt on 11 G. 2. c. 19-9. 3: to recover double the value 


ok the goods removed in order to prevent adiſtreſs. If the deelar- 


àtion aver a certain ſum to be due for rent before the goods were 
remqved, that ſum nerd not be ſpecifically proved: for it was im- 
1 2 to ſtate what the rent was, a penalty being incurred un- 

dier the act by the fraudulent removal. Gwinnet v. Phillips, _ 
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242 . | $2 5 Evidence, þ | | b I 1 
13. Where an averment is only cmotzor, of inducetnent to the 
3 + >=, 97 ee ould be preciſely proved. Pt 
„J. ib. G45. | | 7 5 
14. In an action brought by the lord of the manor to recover 
fines due on the admiſſion to certain cuſtomary tenements, the 
_ count in the declaration material to the preſent queſtion ſtated a 
. .cuſtom-for every cuſtomary tenant to pay a reaſonable fine upon 
his admiſſion, to be aſſeſſed by the laſt, c. That this tenement 
was ol large annual value, viz. of the annual value of 237. 85. gd. 
That the lord had aſſeſſed 46/. 174. Gd. as a fine for the, defend- 
_ + atit's/admiſſion to this tenement, and that this ſum was a reaſon- 
able ſine. On the evidence it appeared that the fine ſhould have 
been only 46 J. 45. 3 d., that being the full amount of two years 
value; and the queſtion was, Whether the plaintiff could in that 
caſe recover a ſmaller ſum than that aſſeſſed? And held in B. R., 
that the evidence did not ſupport the declaration; for the plaintiff 
had no right to any thing but the ſum aſſeſſed, which is here the 
-giſt and foundation of the action. The duty ariſes. upon the 
aſſeſſment, which is here proved to be illegal and void. Therefore 
tthe caſe ſtands as if no aſſeſſment had ever been made, and conſe- 
quently the plaintiff's right to demand a fine is not complete. 80 
che een judgment. Grant v. Alle, Ea. 22 G. 3. 
l jy te a policy of inſurance. Declaration ſtated, that 
"TR making the policy the ſhip ſailed from L. to M., and was 
„ +11 - loft; on ber return from, M. to L.; the evidence was, that (hc 
lruaailed before. A verdict, being ſour d for the plaintiff under Lord 
ik s direction, that the variance was immaterial, B. R. refuſed 
- _ +40 ſetit afide ; for the averment in this caſe does not ariſe out of 
5 _ . © the contra, nor is the contract as ſtated in the declaration 
1 2 - upon it. Peppin v. Solomons, 5 Term, Rip. 
. N. 490- i | ** 
1586. Action by A. a broker who had advanced money on timber 
to . his principal, againſt the vendee for not paying the value by 
2 dill at two months, in conſideration of the file and delivery by 
| A. Plea, the general iſſue, and notice of a ſet-off of a debt due 
"RX by H. to the detendant. 'The fale note produced by the plaintiff 
=_ * to prove the contract was, of ſo much timber ſold by A. on 


505 


. account of H. by bill at two months.“ It was objeQed, that peare 
uere was a variance between the contraQ ſtated in the declaration . 
Wich was with 4. and that gigen in evidence which was with H. in C. 

| But over- ruled by Eyre, C. J.; for A. had a ſpecial property in be ſe 

* tte timber, the ſale was therefore his, and it is no variance. ber c 
ih Athyns and Batten v. Amber, 2 Eſpin. Ni. Pri. Caf. 493. of a; 
| 15. Debt for rent againſt defendant, as aſſignee of à term; the d 
plea of a further aſſignment before the time for which rent was true 

- demanded. Plaintiff replies aon ag, - Evidence of a fraudu- was { 

lent aſſignment cannot be gone into on this iſſue. Lebe v. Cobbe 
TK i 

| 5" We 9 6. 4( 


is. | Q l 1 
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- ance of the juſtiication; as a refuſal to admit the plaintiff to bail 


S 7 8 8 am 4A 7 77 


bad another perſon ready to transfer i it, is not ſufficient. R Bad 


| Vd as deliver to the plaintiff all his tallow at 47. per ſtone, and 


R ERXERSEASSS 8 8 KK 8 * 


| Evidence. 5 _ 
18. Debt on award, and ni/ debet pleaded. Defendant cannot — 
"give 3 of partiality in the arbitrators in making the 
award. 
19. An allegation in an aQion for « falſe return to 5 mands- | 2 
mus, of a cuſtom of payment by the chapel-wardens of A. to the — 
church- wardens of B., may be 14 d by evidence of a cuſtom | 
of payment to officers actin only or the townſhip of B., not co- 
extenſive with the pariſh of 2 but who have always been deſeribed 
as the church- w. of B. "Stead E al: * 4 Term 
Rep. B. R. 669. 
20. Treſpaſs for taking materials of an houſe: not i 
pleaded. e defendant cannot give evidence of taking the goods | Fr 
_ 83 a deodand ; becauſe he might have juſtified, and the plaintiff 
would have had an opportunity to give an anſwer to it. 8 42 v. 
22 & al. cor. Parker, C. J. 1 Str. 61. 
41. Treſpaſs and falſe impriſonment: defendant pleads matter 
amounting to a juſtification : plaintiff replies generally de injurid 
propria, &c. He cannot give in evidence any thing in avoid- 


* the offence for Which he was committed was. bailable. . 55 
ae Rep. 1165. 

Y u an action upon a contract, plaintiff 8 chat be was 

5 to transfer ſtock according to his contract. Proof that he 


v. Lovitt, e 70. 
re the contract declared upon was, that the defendant 


the contract proved was, that the defendant ſhould deliver it at 

4 ſtone, and ſo much more as the plaintiff paid to any other 

ihe, * 4; Baron, before, whom this cauſe was tried, held this 

10 be a fatal variance, and nonſuited the plaintiff; and H. R. 

being of the ſame opinion, refuſed to ſet it abide. Churchbilly,  _ 
; Wiltins, : Term Rep. B. R. 447. 0 | : 
24. Action by, a Cailor againſt his captain; ad, declared on 


a quand for 821. 105. run-· money from the Vs. Indies to Landon. 


the trial a note was given in evidence, Lu the defendant 
-_ to allow the plaintiff the above ſum, together with a. pint 
rum per day. The latter part of the agreement, however, ap- og 
ny te have been added to the note after Ggnature. A verdt  * 
e the plaintiff; and a motion to ſet it aſide was made ne 
on the Sata that the goniradt being entire, could not 


| E ſeparated; Lord Raym. 793. Dougl. 640, but denied. — 
Per curiam. — The caſe in Lord Raum. turned upon the deſeri | 


of a ritten agreement, which, if deſcribed at all, muſt tally. with 
the deſcription; here no written agreement is deſcribed : is. is 


true the remnant given in evidence ſtatgs ſomething more than 


was ſtated in the declaration, but not material to it... . 

Cobbold, 1 Pull and Boſan. 7. \ 

25. But in debt for a penalty; under the Lottery- act 17 G. 2. PA. ** 
„, the inf ated in . . LE, 
| repay 


. 


tepay de value of an undrawa ticket, if the number inſured - 
- thould de drawn the following day*—2d, An undertaking to 
deliver an undrawn ticket in the like event: and the 34 count 
_—y differed from'the 1ſt in ſtating the ſtipulation to have been 
o pay the preciſe ſum of 20 l., &c. The agreement proved at 
1 2 trial was in the alternative, * That if the ticket iuſured ſhould 
de be drawn the next day, he would either deliver to the inſurer an 
undrawn ticket, or pay him 20 A verdict being found for 
"he plaintiff, a motion was made in B. R. to ſet it aſide and 
enter a_nonſuit, upon this ground, among others: That the 
agreement proved did not correſpond with tl: at ſtated in any count 
e da- in the declaration. It was contended on the other ſide that 
1 Plaintiff, by bringing His action, had made his election, and con- 
ad — verted tie contract into an abſolute agreement fot the payment 
| . of money. Sed per Lord Mangſſeld, in delivering the judgment 
of the court, —1t the option had been in tlie inſured, and he had 
made his election to talks the 20/., the contract would have been 
" ſufficiently ſtated, becauſe be would thereby have converted the 
© agreement into an abſolute contract for hz ayment 'of money, 
and then the other part of the alternative, in the original bargain, 
Would have become ſurpluſage. Combe v. Pitt, 3 Burr. 1586. 
- "Bar though: the practice may be that the inſured ſhall have the 
option; in point of law, the perſon who is to perform one of two 
things has a right to cle. Verdict ſet alide and a nonfuit en- 

- tered. Leyton. v. Pearce, Dougl. 15. 


- 26. In an action of covenaut the plaintiff ſtates that he under- ' the 

took to build two houſes for the defendant on or before the rſt an 

5 Aßris, in confideration of which defendant promiſed to pay him "ha 
_Zoo/., and avers that they were built in the time. Evidence that ex 

the time had been enlarged by parol agreement, and that the del 

"hp * houſes were built within the enlarged time, will not fupport the 0 
- 88 * Littler & al. v. Holland, 3 Term Rep. B. R. 500. 


| . Breach of covenant aſſigned, that the d endant had not 
"uſe a farm in an huſbandlike manner, but on the contrary had 
committed waſte; The plaintiff cannot give evidence of the 
© defendant's uſing the farm in an unbuſbandlike manner, if it do 
5 | not amount to waſte. Harris v. Mantle,'3 Term Rep. B. R. 307. 
2 Pl. 238. Indictment for ſaying of a juſtice of peace, “He is a 
4Y-n-3). * « broken down juſtice,” &c. Proof of his ſaying'« You are 
| broken down juſtice,” Er. won't ſupport it. Rex v. Barry, 
4 Term Rep. B. R. 227. 
29. So in an action. if the words be hid, He deſerves to 
' «© be hanged for a note he forged,” proof of words ſpoken in 
the ſecond perſon won't ſupport the declaration. Avarille v. 
©" Rogers, Guildhall cer. Ld. M. 22 Buller L. N. P. 5. 
230. So where the words laid in the declaration with an aver- 


went of ſpecial damage were, He (the plaintiff Barnet) cannot LON = 
7 pay his labourers.” The evidence was, that the defendant. evi 
ed the witneſs, « if he bad heard Barner could not pay his "thi 


- '—_ "© labourers?) V 


* ' tos 


' there ig maniſeſt diſtindtion between the idea conveyed by words - 


n * 


ed when ſpoken affirmatively, and when put intertogatorily, and 

W whatever the party may mean, the words muſt be proved as they — 

ane | are laid. | James v. Holloway, 8 Term Rep. B. R. 150. 

* 31, Aion on the caſe for ſlanderous words ſpoken of the de- 

at fendant, being a trader. The words laid in the firſt count of the ä . 

uld declaration were, „I thought F. would have been off when he a 5 

n ss faw me; he don't like to fee my face : I know how he is going . 
for on; he is ſelling coals at 14. a buſhel, to pocket the money, 2 
nd and become 4 bankrupt to cheat his creditors.” - The ſecond 

1 count omitted the words down to ( going on,“ and laid the 


remaining words as in the firſt, The plaintiff proved the words 
hat as laid, excepting “ become a bantrupt, and there cloſed his 


_— caſe. Upon objeQion that plaintiff muſt be nonſpited, Eyre, 
ent C. J.— The whole of the words as laid in either of the counts in 
3 the declaration has not been proved: if however any one count 
ad does contain a number of ſubſtantive ſlanderous charges, proof of 
> any of them I apprehend has been held to be ſafficient, and I am 
the dilpoſed to be of that opinion. But here the whole” forms one 
©, charge ; the mode by which he was to cheat his creditors was, by 
in, becoming. a bankrupt. The whole therefore conſtitutes one general 
86. charge, not two diſtinct ones, of becoming a bankrupt, and of 
the intending to cheat his creditors. This allegation therefore ought 
* ' "to haye been made out in evidence, and not being ſo the plaintiff 
* muſt be called. Flower v. Pedley, 2 Eſpin. Ni. Pri. Ca. 491. 
32. In a ſpecial action on the caſe the declaration ſtated, that 
er. the plaintiff having diſtrained ſome pictures on one P. his tenant, 
rſt and being about to ſell. them, the defendant in conſideration that 
3 - he would return the goods to P. undertook to pay, Cc. On the 
hat trial it appeared, that the agreement was that the plaintiff ſhould 
the deliver the pictures to the de/exdant, and held per cur. a fatal vari- 
the _ ance...” Leary v. Goodeſon, 4 Term Rep. B. R. 687. rh, | 
33. Action for the penalty of the ſtatute 1 2 Ann. c. 16. The F 
not declaration ſtated, that it was agreed, &c. that the defendant 
12d ſhould lend to one R. a.ſum of money, to wit, -86/. 95., and 
the ſhould forbear and give day of payment until two bills of exchange ; 
do | nu two months after date became payable, c. 3 for which 
07+ was to have 4/. 115.3 and that he did lend the faid fumof , _ 
3, . $6/.-95., Cc. On the trial the uſury was proved; but it appgared _ | 
hs that the ſym mentioned being the amount of twa bills diſcounted 
TY by R. with the defendant, was paid in money, bills, and old gold, 


part of which was a gold tooth Pick caſe auh, R. /wwore bt took as 
coſh. This evidence ſupports the declaration ; for the contract is 
for the loan of money, and the parties mutually agree that a piece 
of gold ſhall be taken as part of the ſum. Harde gui tam v. Par- 
ler, 1 H. Blackft. Rep. 283. + Sol ot 2 Hog w ho! - | 
34. Debt on a bond, and plea of uſury. If the ſtates the Arr, pi. 2 
| forbearance as abſolute till a certain day, viz. the 1ſt of September, 7 
evidence of a corrupt contract of forbearance of money either till 
the 211 of September or iſt of January enſuing, at the option of the 
Þ X | a borrower 
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Unt willed | it. But it dead be pleaded acxording 
ti the fat.” Tate v. Willings, 3 Term Rep. B. R. 531 


. way leading from Knight/bridge, & c. unto a” certa 


evidence was, that the way in diſpute led over 


_ ſup 
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s for breaking and entering the cloſe, D of plain: - 
\ Juſtification, 4 That from time whereof the me- 


ene 


„ mory of man is not to the contrary, there hath been a publick 
. common highway for all the liege ſubjects, &c. to paſs and repaſs 


« on ſoot from a certain other common and pubſick — — 

n place 
44 called EarPs Court in the pariſh, c., in, through, over, and 
«along the ſaid cloſe called B. otherwiſe, c. . in which, Qc. 


. un certain other common and publick king's highway lead- 


« ing from Londen to Futham in the ſaid wy Scr. The 
into a foot- 

way -called C. at the weſt fide, and along that foet-way into the 
road 1 London to Fulham. The court of C. P. were 
of opinion, Lord Lovghborough, C. J. difſentientg, that the evidence 
ed the declaration, for the road along the /ocur in qu 
Jeads unT0o the Fulham road, notwithſtanding there is an in- 
TIO piece of ground. Rouſe v. Bardin & al., 1 H. Black}, 
351. . 6 wary 7 
Action on a promiſſory note made by three partners, and 
1525 with their aan ne two of whom are ſtated in the 
declaration to be outlawed by the names of Robert Strobel! and 


"William Shutliff, On the general iſſue the note was given in evi- 


dence, and it was proved that the partnerſhip conſiſted of V. A. 
the defendant, V. S., and Daniel Strobell, not Robert. The court 
thought that the evidence did not ſupport the eontract declared 
upon, and that the plaintiff ſhould have been nonſuited. Gordon 

v. Auſhn, 4 Term Rep. B. R. 11 . 3 
37. Debt for an amercement in a court leet. The declaration 


| ſtated the court to have been holden before the ſteward of the 


manor. The evidence was, that it wat holden before the deputy , 
ET SD is fatal. Whyvell v. Shepherd, 1 H. 5 
163. e 2448 1 0 
38. Debt for an amercement. Declaration ſtated, that defend- 
ant was ſummoned to ſetve on the jury of the court leet and court 
baron, but the ſummons was to ſerve on the jury of the court leet 
only. Per Lord Mansfield, C. J. The ſummons does not prove 


 - what the plaintiff has ayerred. \ He muſt be nonſuited. Gery v. 
2 Middleſex  Sittings after Mich. 1777. 1 H. Blackf. 


- 39- In an action on the caſe, Where the plaintiff claimed by his 
declaration toll to be taken in ſpecie for “ gapds ſold or expoſed to 
< be:fald in'the market at M.“ But none of the counts ſtated the 


Chaim for toll to ariſe from goods brought into the market and there 


ſold or expoſed to ſale. It was held in B. R., 4 Burt, J. contra, that 
it was ſupported by eviclence of a right to toll for goods brought into 
the market and there ſold, without ſhe wing a right to it for ſuch as 
were ſold in the market without being 1 For the 


Stierance being, that plaintiff was prerented from taking his toll 
780 | e 33 


SAA & N 


1 
* 


9 mage 
» 


Parkin v. Radcliffe, 1 Pull. and Beſan. 393. | 85 
442. Replevin for taking plaintiff's cattle at H. Avowry that 
they way taken as a diſtreſs damage feaſant in H. the defendant's 
freehold. 


„ by their certain writing ſold? 
who put in his cattle, Sc. 2d. Plea ſtated, the mayor, Wc. by 


= wr 0 Rho fs 


* 


* 
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| 33 ſpecie, « goods fold in the market” muſt neceflarily mean 


er brought into the market,“ and there ſold, fince other- 


he could not take the toll in ſpecie. Moſeley, Bart. v. Pit 
_ ſon, 4 Term Rep, B. R. 104. | + 25 r a 


"46. On + juſtification by the lord of che manor, under a cuſs 
tom that the lord ſhould have the beſt beaſt on the tenant's death, 


the cuſtom proved was, that the lord ſnould have the beſt beaſt, 


or good z and the whole court of C. B. held the variance fatal. 


* Adderly v. Hart, T. 4 Gen. t. 1 Puller and Beſan. 394 (u. a 
41. So in replevin and avowry, as lord of the manor { 3 


for an heriot in kind upon alienation, to be paid by the incoming 
copyholder: Held in C. B. that evidence that the homage have 


been accuſtomed to aſſeſs a certain ſum of money as a heriot 
upon alienation, and that ſuch aſſeſſment has always been made 


with reference to the beſt chattel, does not ſupport the avowry. 


Plea in bar, that ſtat. 34 G. 3. veſted the aftermath of 


H. in the mayor and aldermen of the borough of Launcqon, in 
- truſt, Oc. to ſell and diſpoſe thereof, or otherwiſe to ſeaſe or 


demiſe the ſame by writing to any perſon, c., and that 
: — diſpoſed of it to the — 


« their certain writing demiſedꝰ the aftermath, r. Replication 


that the mayor, &c, did not ſell and diſpoſe, c. modo et forms, and a 


ilſue joined thereon. It appeared in evidence at the trial, that at an 


©  auQtion held for the purpoſe of ſelling this aftermath the plaintiff 


was the purchaſer, who gave a promiſſory note for the ſum, and 


. - that his name was written down in the printed catalogue by the 
| town. clerk of the borough, who acted as agent for the mayor, &c. 


leld in B. R. that this is not ſuch a ſale or demiſe in writing as 


is required by the act, and was neceſſary to ſupport the plea in 


bar. For, as neither the memorandum made by the town clerk, 
nor the note given by the plaintiff, could be deemed a ſale, or de- 
miſe in writing, ſo neither can they be joined together for that 
purpoſc. Symonds v. Ball & al. 8 Term Rep. B. R. 151. © 


43- In an action for falſe impriſonment, the bill of Middleſex, 


upon which plaintiff had been arreſted, was ſet forth in the de- 


. claration but uſing the word, &c. inſtead of what appeared in 
the writ when given in evidence, « of they ball be foutid in his + + 


& bailiwick, and them ſafely keep# It being objected that this was 
a-fatal variance between the evidence and the record. Per 
Lee, C. J.— The objection is, that all the bill of Middleſex is not 
ſet out in the record; but there is no occaſion to ſet it all out, 
the ſubſtance is ſufficient z and there is no variance between the 
bill, and ſo much of it as is ſet out in the record. "Wilſon v. 
Mowſen,: Mich. Sitt. at Weftm. 13 G. 2. 1 Term Rep. B. R. 237. 
44 In an action by the bailiff of Weftminfler againit'the defe 
ant in nature of qo gl 
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| | laratio latitat againſt 
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* 


being a ſufficient writ to, warrant the arreſt. . Hendroy v. Spencer 
3 "Mich. Sit. Weftm. 1773. B. 238. . 5 


to de directed to the mayer only. but the precept proved was di- 
rected io the mayor and burgeſſes. The caſe reſerved for the opinion 


| Rated, © Cuming v. Sib hy, Euft. 9 G. 3. C. B.; cited by Buller, J. 


4, pl. 9. 8 


| 9 

6 y 2 ; 2 4 s 
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vtit produced in evidence was againit Denner and two others, 


whereas this might be to compel an appearance out of England, if 
| the king ſhould ha 


the return of the writ on which the debtor was arrefted being laid 


"+4 ; 
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"43 1512 67 : 8 TEX. | WEIS 25 F 
Denner and . Doe, with an ac etiam againſt Donner for 301. The 
and not againſt J. Doe. Lord Mansfield held this to be good, it 


. 


45 In an action for bribery, the declaration ſtated a precept 


of C. B. was, whether the precept proved ſupported the declara- 
tion ; and they were of opinion that it did, for though there was 
a variance in the perſon to whom the precept was directed, they 
were of opinion that if it were the ſame in ſubſtance as that which 
was ſet forth in the record it was ſufficient,” unleſi the tenor was 


1 Term Rep. B. R. 239. | , 

46. In an action on. a bail-bond the ſpecial original was return- 
able coram domino rege ubicungue tunc fuerit in Anglia; but the words 
ubicunque, & c. were omitted in the bail-bond ; and it was object- 
ed, that by the ſtat. of Hen. 6. (which was pleaded) the ſheriff 
could take no bond but ſuch as correſponded. with the writ, 


ppen to be ſo. But the court ſaid, it was fuffi- 
cient in theſe bonds to ſtate in ſubſtance the deſign of the writ, 
and that they would underſtand that by appearing before the king, 
was meant before the king in his court, and not before the king in 
*r/on ; and the plaintiff had judgment. Shuttleworth v. Pilkington, 
2 Itr. 1155. 3 cited per Buller, J. 1 Term Rep. B. R. 240. 
47+, Debt for two penalties of 500 J. each upon 2 G. 2. c. 24. 
for preventing bribery at elections of members of parliament. 
The declaration recited the writ to the ſheriff for the election, and 
his 2 to the portreeve of the borough, which concluded in 
theſe words: And #f the ſaid election,“ &c. The precept when 
produced had not the word * i” and Zyre, B. who tried the 
cauſe being of opinion that there was a variance, and * the writ 
did not ſupport the declaration, nonſuited the plaintiff. But on 
motion to ſet it aſide in B. R. the court was of opinion, that the 
word if was nonſenſical when it was introduced, and ſhould be 
rejected as, ſurpluſage; and made the rule abſolute. King v. 
Fippett, 1 Term Rep. B. R. 235. 3 N 
48. Note; Buller, J. arguende added, The three principal 
« cafes argued in this court of late years are Shute v. Hornſey, 
« Briflew v. W right, and Grant Y. Aſile, all of which were upon 
it contracts. In this kind of caſes it is neceſſary to ſet out the 
contract in the declaration, and if it be different in any part 
t from that proved, the whole foundation of the action fails, the 
« contract being entire,” B. 240. G Denn 
49. In an action againſt the defendant ſor negligence 28 an at- 
torneꝝ in not proſecuting a debtor of the plaintiff's to judgment, 


to de in the 25th year of the reign, &c. and the writ itſelf beinj 
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evidence, it appeared the mark was a lion pa 


Le Leach, Cm Law. Coe 323. 


Evidence; 


under a videlicet. Green v. Bennet, 1 Term Rep. B. R. 6 . 
£ "IN . | | | ; 


/ Indictment or Information, lg 


z. PNDICTMENT on the 14 G. 2. 6. 6. and 15 G. 2.6. 34+ 4e, 
1 for ſtealing a cow value 54. The larceny was clearly proved, pl. 2 


but-it appeared that the animal ſtolen was a female beaſt of the 
ox kind which never had a calf, and which, however old it may 


be, is called an heifer until it has had one, It was held by all the 


judges on a caſe reſerved, (De Grey, C. J. abſeute) that as the ſta- 
tutes upon which the indictment was founded had uſed the words 


both heifer and cow, the one mult have been uſed in contradiſ- 
tinction to the other, and therefore that the evidence did not 
ſupport the indict ment. R. Cooke's Cafe, Leach. Cro. L. Ca. gg. + 


2. An indictment for a robbery on the highway, is not ſupported 


by proof that the party was dragged from the ſtrect through a court 


into an houſe, and there robbed, for the crime was committed in 
the dwelling-houſe. Oatley's Caſe, Leach. Caf. Cr. Law, 47. 
3. $8: D. was indicted on 9 G. 1. c. 22. for maliciouſly ſhooti 


at H. S. in the dwelling-houſe of James Brewer, and John Sandy. 


It appeared in evidence, that it was the dwelling-houſe of John 
Brewer and James Sandy. Hotham, B.; though he doubted whether 
the averment was neceſſary, yet was of opinion, that having been 
made ir ſhould be ſtrictly proved, and the priſoner was acquitted. 


' Du-rore's Caſe, ib. 282, 


J. 80 in an indiftment for ſtealing in the, dwelling-houſe of 
Sarah Lunns. It appeared in evidence that her name was Sarab 


London. Mr. Serjeant Adair, Recorder, held the variance fatal to 


the capital part of the indiQment. - Woodward's Caſe, ib. 216. 


5. Further in an indictment for burglary in the dwelling-houſe 
Jobn Snoxall, and ſtealing therein goods the property of Anne 
Lacke: It appeared that it was not the dwelling-houſe af Jobn 
Snoxall, and eld therefore by Gauid and Buller, Juſtices, that the 
priſoner could not be found guilty either of burglary or ſtealing 
to the amount of 405. in the dwelling-houſe, under 12 Ann. c. 7. 


for the name of the perſon in whoſe houſe the offence is committed 
10. 210. 8 


ſtateu ii the indictment. I bite: Caſe, 


4. 


6. Indictment on 19 6. Js e. 56. for removing from one filver 


-knee-buckle to another, certain ſtamps, marks, and impreſhons, 
to wit, the king's head and the lion rampant, with intent to defraud 


the king, againſt the ſtatute, &c. On producing the Fr Pe 
fant inſtead of a 


hon rampant, and the court held the variance fatal. Charier Lee's ö 
9 Noreen "3, tn 


ar, it was held to be a fatal vatiance, 
eren though the day of the return was alleged in the declaration 


2 
— * 
* 
- 


* 
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J. An indiament- for perjury to have been com · 
--  mitted-on the trial of — — in the Exchequer ſtated 
the iſſue in that information to be touching. and comerning the 
eiture of certain goods and merchandizes imported from parts 
beyond the ſeas to Great Britain. The, information as read 
at the trial was for having run goods, knowing them to be ſuch, in 
his poſſeſſion, 'to. which the defendant had pleaded generally not 
guilty. Per Buller, J. — It is a fatal variance, © for though the 
- _- 6. attorney general might be obliged to prove that the goods were 
4 forfeited either by witneſſes, or a judgment, or a prior inform. 
. ation in rem, yet it does not follow that that was the matter in 
« fue; it is only inducement. The only queſtion put in iſſue by 
4 the plea of not guilty was, Whether the defendant had the goods 
s in his cuſtody, knowing that they were ſmuggled into England.“ 
| Rex v. Richard Hawkins, Peaks Ns. Pri. Ca. 8. 5 ; 
8. But in a fimilar proſecution, where the indictment recited, 
that © an iſſue was in due manner joined, and afterwards on, xc. 
came on to be tried; and on reading the information it appeared 
« that it contained fewo counts, to cach of which defendant had 
« pleaded not guilty ſeparately, and. it was objected that this was 
« not an information in which there was an iſſue,” but * two 
« rfucs.” Per Lord & C. J. Had the indictment ſtated, that 
the perjury was committed on the trial of two iſſues, when there 
was but one, 'it would have been fatal. But this is no variance, 
Ne v. Fones, ib. 37. . ee 
9. An indictment for perjury ſtated the defendant to have been 
fworn upon the holy goſpels of God. It was proved, that the de- 
Fendant was firſt ſworn upon the teſtament in the uſual form, 
but the Solicitor-General underſtanding that he was a member of 
the kirk of Scotland, deſired that he might be ſworn by holding up 
; 1 his hand, and the oath was ſo adminiſtered, It was objected, 
74 ttat this was a fatal variante, ſince the oath under which wy gr 
WER: his evidence was ſworn by holding up his hand. Sed per 
Kenyon, C.J.—The inditment would have been ſufficiently certain * 
f it had only ſtated the defendant to have been in due manner nr 
ſworn. If he had been only ſworn according to the form of ad- charz 
miniſtering an oath in Scotland, this would have been à good ob- 
eftion. Bat as the deſendant had ſuffered himſelf to be ſwom 
the uſual way, without objection on his part, I muſt not ſuf- 
fer bim by acting the hypocrite to eſcape puniſhment. Rex v. 
"M*Carther, ib. 158. | 5 en n e 
10. An averment in an indi melt for perjury, that the party 
| was ſworn before one judge of aſſize, is maintained by the evidence 


ol the , prius record of the cauſe in which the perjury was com- Ravi 

mitted, ſtating in the uſual form that the trial was before both the fame 

2 Reſolved by the twelve judges in Rex v. Alford, Leach. on tt 
„ Ear eoiogs nfl 5 lea 

| 1. In an inditment for perjury in an affidavit, it wasmovedin . 3 
1 arreſt of judgment that there was a material variance between che Jury 


n which was, that — 2 and "6 ; cony 


1 N 10 ern e hah wh Sir ns 
ns ſely ſworn that he undermod and believed, omitting the 
letter. / e — e Some of 
« the caſey great degree of nicety indeed, particularly - 
« Hutt. 56. rer the true diſtinQion is taken in The fy 
« Dyake, 2 Salk. 660. Whet the omiſfion or addition ofa letter 
« does not change the word ſo as to make it another word, the 
« variance is not material, A greater ſtriftneſs is required in 
' «& criminal proſecutions than in civil caſes.” But here the matter 
« has been fairly tried, and the omiſſion. of the letter does not 
« change the word; we are of opinion there fore that the jury 
« wete very right in reading it underflood.” Rex v. Beach, e 
229. 8. C. Leach. Cro. Law Caf. 124.— Note; in this cafe 
introduQory words were , according to the tenor and effect 
4 following:? 
12. On an indiẽtment for perjury committed on the trial of an 
ioditment for an » te, whith « contained theſe words, * whereby - 
« his life was grea delpaies of.” The indiftment for perjury, 


after mentioning © a there had been an 9 went on thus: 

« which inditment” was pr — in r following, that 

« ir to ſay. 250 er fot iodiment; bat fn fe 

fs r « deſpaired/” and held 
cient. Rex v. May, Doug!. 194. 

Iz. In an indictment for * a bill of exc it was 

at dach «a; follows, that is to ſay, c. In reciting the bill tbe 


words were © value received,” but in the bill produced, value 
« receiv'd,” omitting the e; nnd held by the twelve judges to be 
oF leſt to the jury whether the two words imported the ſame 
then it abi not vitiate. Hart's caſa, Leach. Cre, Law 

Cafe 131. 


14. So upon nul tiel record pleaded, Segrave was recited inſtead But the 
of ez and held yo variance. Eis een Willis roads, 


v. Ogle, 2 Str. 889. ene 


1. Prifontr 1 nl bolt) on a count in the indictment, 
charging him with forging a note for the payment of money. It 
was moved in arreſt of een that in ſetting forth the tenor 
ol the note it Was only ly for the payment of « 8 leaving out 
the word *«« pounds.” - But it was unanimouſly held by the 
Judges, tf that the. verdict was legal. Elliot's Caſe, Leach's Cre. 

w 162. 

10. e priſoners were convilted on 11 G. 3.c. 40. for coun- 
terfeiting the copper monies of the realm called a farthing, and 
having been, before convicted and allowed benefit of cle or the 
fame offence, it was prayed that judgment of death might ht be paſſed 
on them purſuant to 4 7. c. 13. For this purpoſe a counter- 
plea was filed reciting the record of the former conviftion, and 
averring the identity, G. Replication of nul tiel record, and a 

jury returned infianter to try it. On comparing the record of 
9 in 3 2 variance — 
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* difcovered nns alleged the priſoner, to be tried * 
Sir Gage Nares, © Knight,” and the counter-plea omitted the 
addition Knight. The caſe was referred to the twelye judges, 

. huttherr opinion does not appear. James Scutr Caſe, ib. 312. 
111. an indickment for perjury the objection was, that the 
4125 iadictment ſtated the bill in ——— to be directed to Robert 
* Lord Henley, whereas it was directed ta“ Sir Robert Henley, 
| « Knight ;“ but that objection was over-ruled.' Rex v. Lookup; 

rin. 7 G. 3. B. R. . E Fla, 1 Term 


Rep. B. R. 240. | 

2 An indictment for. x that « a bill of Mis, 4 
* dle iſſued out of the o e wp clerk aſſigned to inrol yt 
« pleas in the court of our Jord 1 king before the king himſelf,” 2 
The Ggver of the bill of Middleſex being called, ſtated, that bis 85 
_ * was the only office out of which bills of iddleſex iſſued, and quite AZ; 
_ diſtin from the office of the chief clerk. It was contended for IN 
the proſecution that the words, * the office of the chief clerk,'&:." oY 
are furpluſage, and ſhould be rejected as ſuch Sed per Lord Ken. R 
ven, C. It would not have been neceſſary to ſtate out of which 1 
office the bill of Midalg oſex was to iſſue, but being ſtated to have uy 


iſſued out of a wrong one it furniſhes IEP" Re * 
e Peake's N. Pri. Caſ. 112 


f 


TID Go A Pridence. What muſt be ad- or ma 
0 ) be given in Evidence. 2 


C 8 words ſpoken of plaintiff in hie prokiioh of an 
* attorney, There was but one count to which the words 
applied, and Lord Kenyon, C. J. admitted evidence of the fame 
words ſpoken at different times to ſhew the ;, "1 of the defend. 
ant. Charkter one, Ac. v. Barret, Peake's Ni. Pri, Caf. 22. 
2. In caſe for ſcandalous worde, all the counts ſtated the words 
to be ſpoken in colloquium with B., to whom plaintiff was going to 
de married, by reaſon whereof be loſt his marriage. Plaintiff 
offered in evidence other words ſpoken to another perſon. Per 
Lord Kenyan, C.J. —In aciong for words, I have always! underſtood 
thatthe plaintiff may give in evidence any words uſed by the de- 
ſiendant to ſhew the ſpirit and temper by which he was actuated. [ 
don't remember any caſe exactly like the preſent, where all the 
counts ſtated converſations with one particular perſon, and eyi- 
- * dence is offered of words ſpoke to another. But I think I way 
7 | receive it in this caſe, for the only uſe of it is to ſhew the ſtate of 
the defendant's mind, and malice towards the plaintiff. I muſt re- 
queſt however that no evidence may be offered of words actionable 
. in themſelves, for I am cleatly of opinion that {uch, evidence is not 
Ref . Nen for plaintiff with 500 /, e Mead v. 
5 ny, ib. 12 
. zien for a libel, plaintiff offered i in evidence other 


13 which ee to libels. N 


1. 
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* e „ emitted them in cuidenee p duch they contained matter 


ih which was the ground for another action; obſerving, that in actions 
as for words it was the practice to admit evidence of other words 
5 beſides thoſe charged i in the declaration, and therefore he would 
bers admit this evidence. Lee v. Huson, Peake's Ni. Pri. Caf. 166. 
ley, In an action againſt a wharfinger to whom goods were ſent 
6 fe pped, for neglecting to take out a ſufferance, for want of * 
oy which the ads were ſcized.” It is not neceſſary to aver or proye - o 


*that the goods were condemned by a ſentence in rem. It is ſuſfi- 

cient to aver, that for want of ſuch ſufferance the ſaid goods were 
"ſeized as forfeited, "Bag f the ſame became wholly loſt to the 
plaintiff ; and p roof of a ſeizure in fact by the officer for a juſt 

cauſe of forfeiture, is ſufficient to ſuſtain the oa; noe Baker 


+ e Far e B. K. F evan: 


* o 
J 


59 100i! 


put" | 1 {As Ys "RY pes nf: u vn. u. 


ts Gazette in evidence of all aQs of ſtate... Ran v. D. Holt, 

20 5 Term Nep. B. R. 43 B. %% 454 

4. In an in formation = a libel, it was averred Fo divers 

addreſſes, &c. had been preſented to his majeſty by divers of | 

- his loving ſubjects, Cc. A Gazette, in which it was ſtated. that 

cettain addreſſes had been preſented to the king from different 

bodies of his ſubjects, expreſſing their loyalty, Cc. was held good '1 

evidence to prove the averment, for i 10 \wpoſhble * give other 

3 ſuch acts. . : 
3. It was held by all the judges that thearticlegof 1 war, printed , 

* the king's printer, are good evidence of ſuch articies. NY's 

"us eee, 1764, 5 . _ A * 442. - 
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+ enox upon. a bond. Plaintiff proved that the abe ing Vide poſs. 
witneſs went to the Ea Indies, and that enquirics had - 0"? b), 30. 
| been made after him, but it did not appear that he had returned. . % * 
He alſo gave in evidence an admiſſion, of the debt by the defend - 
ant, and then was permitted to prove bit hand writing. And ori a 
motion to enter a nonſuit, becauſe evidence of the defendant's 
hand- writing was not admiſſible under theſe circumſtances, the rule was 
- diſcharged without argument. &oghlan v. Williamſon, Doigl. $9. 
2. But the acknowledgmeht of the obligor that he owed the 
debt, for which the bond was given, does not ſuperſede the ne- | 
deſllity of calling or accounting for the abſence of the ſubſcribing © 9 
 vitneſs, whether in an action againſt the obligor himſelf, or to 58 
prove che petitioning creditor's debt in an action by his afſignees 
| . Ifter his bankruptcy, where the debt aroſe on the bond in queſ- 
r tion. Abbet, Aſſignee of Farr v. Plumbe, Deugl. 205. 


pron kh (A. b. 2) Admiſfen. e e 12 Via. 2. 


* 


1 3. A bond from the defendant to pariſh olficers of the place 


. A he * teſided, n that the trade he carried 
; on 
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binding himſelf not to continue it, is 
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©! Eo +: 4b . deli goods ſhipped on board de- 
= plaiatiffs,. who. were ſhippers of the * 
-#andych and Co. entirely exculpating the defendant from al 


bad ated in every reſpe&, in towing, the goods according to their 
orders 3 dut it al 


plaintiffs being only nominally intereſted, nor as the teſtimony of 
r 236 Bs hippers, who-ought-to be ezamined on oath. But Lord 


® —— Mo, cet — . 


it too-clear for argument, for there could be no queſtion 
| any thing ſaid or ſworn by the plaintiffs on the record muſt be 
evidence for the defendant.  Craib . Us. v. D. Aab, IB. 670. 


? (woo) | b& 9% D e B14 4 LEM 
6. Admiſſion of a debt, if ſatisfaQtorily/proved, is the ſtrongeſt pro. 
evidence. But an offer to pay money by way-of compromiſe is miſ 


not exidence of a debt; for men mult be pefmitted to buy their 
— peace. Thus if A. ſue B. for 100 l., and B. offer to pay him 
20 l., it ſhall not be received in evidence; for this neither admits 


Sr nor aſcertains any debt, and is no more than ſaying he would 
Sire 20/. to get rid of the action. But, if an account conſiſt of to 
ſtten articles, and B. admits that a particular one is due, it is good [09G 
* evidence for ſo much. B. L. N. P. [236]. Ed. 1790. Bu 
7. Admiſſions of particular articles before an arbitrator are 475 
alſo good evidence, for they are not made with a view to a com - To 
* ver oof, _ promiſe. . Weſtlake v. Collard & al. Bridgewater Summer Aſize:, 7 
d. b 00 1789, cor. Buller, J. B. L. N P* (a36} FE 5 
2 8. And this, though the reference proves ineffective, at leaſt 2 

as to ſuch admiſſions as defendant would be obliged to make in his 
a anſwer to a bill in equity. Per Lord Kenyon, C. I. Slack v. Bu- to 
* . | charnan,. Peate's Ni. Pri. Coſer, 5: Fug OE FE On) of 
9 In an action on a policy of inſurance, evidence, that when * 
other underwriters referred the cauſes brought againſt them on 3 
the ſame policy, defendant conſented to be bound by the award, T fo 


_ ad chat it was in * favour, may be received on the * 


Fo ESS 


LSS TES 
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prove the defendaut parſon it is not n 


PP 


by the deciſion, ſince otherwiſe it is nadum pactum. King flon v. 
(Phelps, Peake's Ni. Pri. Caſ. 227. orcs <1 
10. In an action on a policy of inſurance, the underwriter, 
ho was 'defendant,' wanted to give in evidence the , captain's 


proteſt, containing an account of the Joſs of che hip inſured, 


on the ground that the plaintiff's agent had ſhewn-it to him when 


he demanded pa t, and that it was therefore a declaration 


by him to the d nt of the fats on which he required ſuch 


yment to be made. But Lord Kenyon, C. J. refuſed to admit 


. evidence at the trial, and a rule for a new trial being moved 


for, it was diſcharged in B. R. Senat v. Porter, 7 Term Rep. 


| 8. R. 158. : 


1e i an idem hn penalties on- dhe poſt- korſe ach, brought 


that the defendant has accounted with him for the duties as ſarmer 
is ſufficient. Radford qui tum v. McIntoſh, 3 Term Rep. B. R. 632. 
12. In a ſimilar action, in order to prove the defendant licenſed, 


the farmer of the tax, it is not neceſſary for the plaintiff to 
ive in evidence his appointment by the lords of the treaſury, or 
the commiſſioners of the ſtamp duties authoriſed by them. Proof 


ir is not negeffary ta produce the! licence itſelf ; evidence of his 


of an admiſſion, / Provided the plaintiff alſo agreed to be bound * | 


* 
- 
* 


1 


having © licenſed to let poſt horſes” over his door is ſuſßcient 


againſt this defendant. d qui tam v. Briggs, 3 Term Rep. 


B. R. 7. 5 1 WEE 8 : y 
: . an action againſt a poſtmaſter, on 9 Anme, c. 10. 5 44. 
ſor intermeddling with elections, the court were of opinion that 


prov of the defendant's acting would be ſufficient. proof of his 


ing in that office. Crew qui tam v. Saunders, 2 Str. 1005. 
14. In an action againſt an 121 for non - reſidence, to 


miſſion, inſtitution, and induction. Proof of his having done 
ſeveral atts as parſon, ſuch as receiving tithes, &c. is ſuficient. 
Bevan gui tam Vs Williams, Z. 16 G. 3. B. R. 3 Term Rep. 635. 


. 8. P. 


15. In ackions for tithes, it is not neceſfury for the iucumbent 


received the tithes, and acted as incumbent is ſufficiett. Per 
Buller, J. Berryman v. Wiſe,. 4 Term Rep. B. R. 3. 7 
16, In an action of flander by an attorney, 


« certain fum of money, whicf defendant charged him with 
„ ſwindling, adding a threat that he would move to have him 


. PP. 4 2 


ary to prove his ad 


- 


ts prove preſentation, inſtitution, and induction; proofs that he 


| declaration , 
. © ſtated, that plaintiff was an attorney of this court,” Li. e. B. R.) 
and having been employed in a particular cauſe, had received a 


* 


« {track off the roll.“ It was held in B. R. that it is not neceſſary 


to prove his being an attorney of B. R. by his admiſſion, or a copy 
of the roll of:attoraies, for the defendant's threat imports that be 


was an attorney. Berryman ene, &c, v. Wiſe, 4 Term Rep. 


* B. R. 66. £ N 
17, Such oe 


for their fees. Per Buller, . 
4 £22 3 FOR | 


* 


Ky '* bt eb bees asd defendant, . mil. 

85 eonduct as an attorney, the declaration ſtated him to be one of 

2 tte attotnies of the court of ſeſſions of the county of Chefter, and 

de bad notiee to produce bis admiſſion as an attorney of that court, 

whieh not being done, his bill for boſineſs done in that court was 

offered in evidence, as ſufficient to prove the averment. ' Sed Per 

Lord Kenyon — By this declaration the plaintiff has incumbered 

herſelf with too much proof: if it had ſtated him generally to 

_-... have been employed as an attorney, the evidence would have been 

_ _ Fufficient.- But his bill does not prove him an attorney of that 

_ court. As an * of this, or any other court in #Yeftminfter- 

Soll, be had a right to practiſe in that court, uſing the name of an 

attorney there. Griſe v. Jackſon, Peake's Ni. Fri. Caf. 236. 

19. In the caſe of all peace officers, juſtices of the peace, con- 

ſtables, Cc. it is ſufficient to prove that they acted in thoſe cha- 

racters, without producing their appointment, aud that even in the 

{#) Sodeter-Caſe of murder (4). The exciſe and cuſtom<houſe'officers: indeed 

ere fall under a different conſideration, but even in theſe caſes evi- 

pon ne gf dence was admitted both in civil, and criminal caſes, to ſhew that 

— the party was a reputed officer prior to 11 G. 2. c. 30. Per Bul- 
- Ly ue ter; J. Berryman one, 1 v. der n 366. 2 

e on l $01 


E 20. Exciſe officers afting 5 10 the execution of their duty: ſhall 
3 . dy 11 G. 2. be taken to be exciſe ofcers, until ther contrary be 
made appear, and the onus proband: is thrown upon the priſoner, 


W er perth ene er 
| . rr: A 
eu. — (A. — 3) Alb 
„ . , 1 THR of the deceaſed was allowetl your m_Ow in con- 


Ermztiori of other evidence, to prove. his marriage at the 
1 Fleet, though: taken beſote a ſurrogate when nothing was before 
the eccleſiaſtical court. Sacheverel/ v. Sacheverell, Court of Dele 


Fates, Str. | 

an ö motion e be wen in evi- 

. at the Gttings in the ſame court, without proof of its being 

_ ſworn. 2 Black/t. Rep. 1196. | 

2 0 If there are no titles to the Addis f in a cauſe, the court 
_ _ fl net take notice of them, though the counſel on the othet fide 
dur in a are willing, to wave the objeAwn. Per Lord Kenyon, C. J. Owen 


. formnica in_v. Hurd, 2 Term Rep. B. R. 644. 

court have laid down the following rules 1 1, * 15 ett ee UPTON 
* ſhould not be entitled. 24, Thoſe which a'e made anſwer to hem, may either be entitled or not- 
"oY 2. Regem and Jones, 2 Str. — Rex v. Robinſon, | 
| and = Loh ire gon rr N W. Gate, 6 erm Rep. B. R. 60. 


J. 80 if they are milintidled, 2s by a miſtake in the dae 
3 nahe of the parties. e 31 G. 3. 2 3h. 1. 
* eie {ot 8%”, 


Ul 


ſelf was read, - 


ſworn even on an indictment for perjury, and certainly wo 
evidence in à civil ſuit. 


(. AA. b. 5) Ancient Deeds. | 


Nan action for not completing the purchaſe of certain 
miſes, the plaintiff, in order to thew that he had a good ti 

i ſell, inter alia, a right of way, produced the deeds by which it had 
been granted, and proved that he had enjoyed the right. Lord 
Kenyon, C. J. held, „that where the queſtion was reſpeQing a 


* © 
I, 
* 


s poſſeſſion accom 
Ni. Pri. Ca. 184. 
2. On an appeal, the pa | 
ment which was dated more than 30 years ago, need not giye an 


. A voluntary affidavit is no evidence between 
cept in; caſes where a confeſſion of the 
aſſidavit would be evidence. As when 2 widow came for 

ſtration, the marriage being conteſted, an aſſida 

B. I. N. Y. 241. 
6. 80 on an iſſue directed out of Chanc 
of the plointitf, the father's oath before the judges on a private 
bill Was allowed to be evidence. H. I., N. H 

7. A mere voluntary affidavit, which is no part of 2 
a court of juſtice, muſt be. proved to be ſworn; for i 
prove it ſigned by the party, the proof goes no further than to 
ſupport it as a note or letter, and as ſuch you na 
dence without more proof, But if an affidavit 
cauſe, proof of ſuch cauſe depending, and that ſuch affidavit was 
uſed by the party. would perhaps be ſuſficient proof of its being 


- 
/ . 
* 


> 


h. 238. See 


* - * 


— 
= 
* % 
* 
a 929 „ 


vit of the man him- 
ery to try the legitimacy 


2 


you only 


ive it in evi- 
made in any ' 


uld be 


pt. (A. b. 26) . 30. 
8. An affidavit by A., {tating that B. had brought him a chal- 
lenge from C., and that B. had refuſed to make an affidayit that C. 
- feat him with, it, is not evidence upon which B. R. will grant a 
rule ni for a criminal information againſt C. for 


lenge. Rex v. Willet, 6 Term Rep. B. R. 294. 


g 2 chal- 


title, the party ſhould not be called upon to prove the execution 
4+ of all the deeds, deducing a long title) more eſpecially where ace g. 
panicd them.” Thompſon v. Mile, 1 Eſpin. 


rtics producing a certificate of a ſettle- 


account of it, but the production is fuſhcient. Rex v. Inhabitants 


of Ryton, 5 


T 


erm Rep. B. K. 259. 
3. If a deed be 35 years old, it may 


be giyen in eviderice without 


any proof of the gxecution of it: however, there ought to be ſome 
account given of the deed, whew? found, &c.; and if there be any 


blemiſh in the deed by raſure or interlineation, the deed ought io 
de proved, though it were above 30 years old, by the witneſſes if 


living; and if they be dead, by proving the hand of the witneſſes, 


and this ought 


ney 


VoL.IV. 


or at leaſt one of them, and alſo the hand of the party, in order to 

encounter the preſumption arifing from the blemiſhes in the deed ; 

| more eſpecially to be done, if the deed im 
fraud z as, where a man conveys a reverſion to one, 

s it to another, and the 


Poſt. 
e to (A. b. 30). 


2 Chatle an 
after Pound, H. 


urchaſer proves his title, 0. 
S 81 becauſe A 


. 


1 - 
2 
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bdbrereeenauſe in ſuch caſe the preſumption arifing ſrom the antiquity of 

* the deed is deſtroyed by an oppoſite preſumption ; for no man 
ſhall be ſuppoſed guilty of ſo maniſeſt a” fraud. Bull. L. N. P. 
255: 11 25h g 1 * ; 6 


4. Where a deed of 30 years ſtanding was offered in evidence, 
| Yates. admitted it in evidence, though the ſubſcribing witneſs 
wies alive and then in court, becaufe he would not break in upon 

5 a rule ſo well eſtabliſhed. Per Lord Kenyon, C. J. in Marſb v. 


Coltnett, 2'Eſpin. Ni. Pri. Caſ. 666. 


” 


| JNADICTMENT -againſt the churchwardens for refuſing to 
join with the overſeers in making a poor rate. An appoint- 
ment of the overſeers under the hands and ſeals of two juſtices, 
according to the ſtatute, muſt be produced; for the court is to 
Judge whether it be ſufficient. R. v. Arnold, cor. Pratt, C. J. 
1 „101. A | 1 271 Nr 5 ' 


Appointment'of Overſeers. | 


— $4 2 ed : pete 5 5 | 2 e {oy 
(4A. b. 11) Attorney's Bill. 


1 ELIVERY of a former bill by an, attorney is concluſive 
16, — f evidence againſt an increaſe of charge in a ſecond bill for 


.-- » *thatthe action was not commenced till a mouth after the delivery. 
.*-”" _ Held inC. B. to be good primd facie evidence of -the time when 
the action was commenced, and chat if it was really commenced 
before the time, it was the buſineſs of the defendant to ſhew it 
. copy of the writ. Webb one, SEAL Pritchet, 1 Pull. & By. 


File Vol. = | "4 bs "+8 ; 1 N | p 0 ö ; 
N Bills of Exchange and Promiſſory Notes. 


Bills of Exchange, c. and particularly (k), 56 l. 


1. IN an action againſt the indorſer, Lord Raymond would not 

| allow- the defendant. to give in evidence, that the plaintiff 

| defired him to indorſe the note to enable him to bring an action 

„ 2 againſt the drawer, but declared he would not ſue the defendant. 
Ca ven, Guildholl, Hil. 2 G. 2. B. L. N. P. 44. 


24. But where an action was brought by the payee againſt the 
er drawer, defendant was let in to ſhew that it was delivered as an 


1 | * r. a. L ds * — Qy * 
* | N 3. Action 


88S SU 


pO 2. 


Evidence E. , 
* . N F 
; 3: Action by the indorſee of a promiſſory note againſt. the 
| maker. It appeated on the face of the note, that jt had been. noted 
Jor non-payment. The defendant offered to prove that he had paid 
the note to the payee after it became due, who had afterwards ne- 


, gotiated it without his conſent; and it was held in B. R., that he 
= might; and three judges, he/itante Lord Kenyon, C. J., were of 
} opinion, that if a note be over due when indorſed, it is alone ſuch 
| a circumſtance of ſuſpicion that the maker may give evidence of 
payment to the original payee in an action by the indorſee, for 
muſt have taken it on tlie credit of the .indorſer, and not of the 
maker. Brown, v. Davis, 3 Term Rep. B. R. 80. | 
4. In an action by the indorſce of a promiſſory note, payable on 
demand, againſt the maker, Buller, J. admitted the defendant to give 
evidence that the note had been indorſed to the plaintiff a year and 
an half afterwards, (i- e the mating) and alſo to impeach the con- 
ſideration, by ſhewing that it bad been given for ſmuggled goods, 
and further that payments had been made upon it. Which being 
proved, though no privity was brought home to the plaintiff, the 
judge directed a nonſuit. Banks v. Colevell, Launceſlon Spring 
A 1e, 1788, cited ibid. \} 
F. It ſeems a reaſonable diſtinction which has been taken be- 
tween an action between the parties themſelves, in which caſe 
evidence may be given to impeach the promiſe, and an action by 


- © ww F & -» 


c or apainſt a third perſon. Snelling v. Briggs, Reading, 1741. 
r . L. N. P. 274. J 5 

8 6. Action by the indorſee of a promiſſory note againſt the 
H maker. The note was indorſed aſter it became due, and there were 


manycircumſtances which induced the court and jury to believe that 
it had been fraudulently obtained. Verdict for defendant, which 
the court refuſed to ſet afide; and per Buller, J. afſentiente curid— 
« If there are any circumſtances of fraud in the tranſaction, and 
e the note comes into the plaintiff's hands by indorſement aſter - 
.« it is due, I have altrays left it to the jury upon the ſlighteſt 
« circumſtance to preſume that the indorſee was acquaintei with 
fo the fraud.” Taylor V. Mather, 27 *. 3. B. R. 3 Term Rep. 
2%. | | * 
* 7 Action brought by the indorſee of a bill of exchange, 
ahle to H. Davis, or arder, againſt the acceptor. It got into t 
hands of another; H. Davis, who indorſed it, and the plaintiff, 


K.  Y = 42 


. without any imputstion ot fraud, diſcounted it. It is t 

do the defendant i eon thg trial that the indorſer is not the 

perſon in whoſe favour the bill Vas drawn, Per three judges, Lord 
- Kenyon, C. J. diſſentiente. Mead v. Young, 4 Term Rep. N. R. 28. | 
CY 8. It is ſufficient/for a plaintiff in an action on a note of hand This en 
| _ to, prove the note to, hays. been given by the deſendant; buf The 52 *Ppl7 any 
855 defendant will be at lib. n ee rs”. con- where be 
le  .deration.. 'Guichard v. Vibes, Mich.-4 . 3 A. Z. LIN. action is - 
3M TNT ry a. 


LADS 015 3 dle where the bead benden was wfurious, of guaing tranſaRion, &c. 2 
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9 Afumyſit by the indorſee of a dill of exchange againſt the 
drawer; the dill 


Fe 


$17 
. 


being refuſed acceptance; 24 count, money paid; 


34, money bad and received; and 4rh, infomul computaſſent. It 


zwegred' in evidence, that on a ſettlement between plaintiff and 
idant, the latter ſaid he could prove he had paid this bill, and 


n ws agreed that the bill-thould be depoſited in the hands of a 


' third" perſon, and if the defendant brought proof of payment 
" within a month, it was to be delivered up to him, and if not, he 


- 


in chat time, 


prom iſed to pay it to the plaintiff. No proof being brought with- 
the bill was delivered to- the plaintiff, who brought 

this action. At the trial, it was offered in evidence for the de- 

'fendanit, that the debt was paid for which the bill had been given, 


- and that he could not find the witneſs within the month by whom 
he could have proved the payment. Gowld, J. refuſrd this evidence 
on the trial, and on g motion for a newone retained his opinion ; but 
the other three judges of C. B. were of opinion! that the defendant 


* 


” 
* 
= 


- 


ht to heve been permitted to prove that the debt ſor which it 


" was given had been diſcharged, and made the rule abſolute. 
© Elees v. Willes, 1 H. Blackfti 64. © M 


A. b. 14) Bill and Anſwer in Chancery. 


ges Chancery Proceedings there, pot, (A b. 37.) 
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, (A. b. 13) Beyond Sea. Things done there. 
. G. 1% N N. Gl. | Wa: 
4 1. FP O'iprore property in the cargo in an action upon a policy of 


infurance, the plaintiff produced a bill of Is of one G. 


at Peterſburgh with his receipt to it, and proved his hand, which 


was allowed of by Lee, C. J. Rrfſel v. Boheme, 2 Str. 1127. 
2. In det on judgment, plea of coverture and replication tra · 
verſing the plea.” Defendant gave in evidence a marriage with 


| dene X. and then the plaintiff proved that K. had been previouſly 


married to a woman ſtill liviug, to encounter which defendant 


offered in evidence, that K. was a lew und his former wife a 
| Jeweſg;-that they were divorced at Leghem, according to the rites 
and cuſtoms of the Jews there ; after which it was competent to 


either party to marry again. To prove this, the inſtrument of 


+ divorce under the ſeal of the ſynggogut us ptoduced ; but rejected 


by Lord Kenyon, C. J., for before he eouldtake notice of any pro- 


. cceding in 2 foreign court, he muſt kno tht law of the country, 
© ©  » whieh-was matter of evidence, and ſhould be proved by witneſſes. 
Tube ſirſt wife was then called, who without producing any inftru- 


e that ſne was divorced from K. the defendant's preſent 
| before the rabbi at Leghorn, according to the ceremony and 
_ cuſtom of the Jews there; on which evidence defendant had 2 


Jvendiche Gauer v. Lady Lanefborough, Peake's Ni. Pri. Ca. 17- 
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time of the ſurvey taken. Sir Jobn Bridgman v. Jennings, 1 Ld. 
Ram. 734. e man, e anal 
3. Treſpaſs, and juſtification that the lacus in quo was an. high- 


 deſeent of certain c 


which belonged to his cooper, who was dead, but his name ſet to 


„Ff 8. 8 


| (a. 544. Bribery, r. 


JV aw sten of debt on the 7 & 8 IV. 3. c.25, the delivery of fg f- 
1 the precept to the returning officer need not be authenticated (A. b. 30), | 


1 the witneſſes who had ſubſeribed their names in atteſtation of 
u 


ch delivery,” but may be proved by a third perſon. Grey v. 
Smithyes & al., 4 Burr. 22739, pee ile „ 53 G1 


(A. b. I 5) Books and-other written Documents. 12 Via. 38. 


5 T HE queſtion in ejectment being parcel or not parcel ſurvey | 


was offered in evidence on the plaintiff's: ſide, which was 
taken by one under whom he claimed ; but rejected per Pratt, C. J. 
as being an act to which the defendants were not privy. ln. 
Eaft. 4 G. 1 Str. 95. | ; GE oa 
2. If J. S. be ſeiſed of the manors of A. and B., and he cauſe a 
ſurvey to be taken of B., and then conveys it to J. N., and 


afterwards diſputes ariſe between the lords of the two manors . 


concerning the boundaries, this ſurvey may be given in evidence. 
Aliter, if the two manors had not been in the ſame hands at the 


wa 1 Lord enyn refuſed to receive 4 copper-plate m purport- . 
4, be taken by the direction of the churchwardens of ihe parifh, 


as evidence that the ground was an highway, though accompanied 
with proof that it was generally received in the pariſh as an au- 
thentic map. Pollard v. Scott, Peake's Ni. Pri. Caſe. 18, 
4. A ſurvey taken in 1563 upon the diflalution of monaſteries. 
temp. H. 8. may be read in evidence, notwithſtanding the com- ' 


_  ahitfion under which it was taken be loſt, and it will ſupport a 


vicar's right to the ſmall tithes. The Vicar of Kellington.v, The. 


| Mafters and-Billows of Trinity College in Cambridge, &c. in Scacce 
1 Will. 170. . 


5. In ejectment een capybeld lands in the manor of Bolſover in Pf 


the county of Defby, when the queſtion was reſpefing the mede of — DI 


- 


lands, 2 cuſtomary. was produced in evi- 
dence by the ſte ward mano, as the cuſtomary of the manor, 


and which purported , mad ex. a/en/u dmnium tenentium. It 5 

Vas of great antiquity, n kept and handed down along with & 
the rolls of the manor from ſteward to ſteward ; but it was with- - — 
out date, and was not ſigned by any perſon. The court of B. N. 


held it to be admiſſible evidence, though not properly r 
Denn ex dem. Goodwin & al. v. Spray, 1 Term Rep. B. X. 40 Le 
6. Where the plaintiff, to prove delivery, produced a book 


ſeveral. articles, as wine delivered to the defendant ; and a witneſs 


” 


vn ready to prove his hand. at + = 


8 3 ing 
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- ſaying, it differed from Lord Torrington's caſe, becauſe there the 
. witneſs ſaw the drayman ſign the book every night. Clerk v. Bed- 

ford, Mich, 5 G. 2. B. L. N. P. 282, ; | 
--. 7. Upon an iſſue out of Chancery to try whether eight parcels 
of Hudſon's Bay ſtock, bought in the name of Mr. Lale, were in 
 - truſt for Sir Stephen Evans ; his aſſignees (the plaintiffs) ſhewed 
- firſt that there was no entry in the books of Mr. Lale relating 
to this tranſadtion: Secondly, ſix of the receipts were in the 
hands of Sir Stephen Evans, and there was a reference on the back 
of them by Jeremy Thomas (Sir Stephen's book-keeper) to the book 
3. B. of Sir Stephen Evans: Thirdly, Jeremy Thomas was proved 
to be dead, and upon this the queſtion was, Whether the book 
of Sir Stephen Evan; referred to, in which was an entry of the pay- 


ment of money, ſhould'be read? And the court of King's Bench 


| at a trial at bar admitted it not only as to the fix, but likewiſe as 
Nui vel. to the other two in the hands of Sir Biby Lake, the ſon of Mr. 

$5: Lake. B. L. N. P. 283. 5 8 
g. Action on the caſe, on an agreement for the hire of n pair, 


of coach-horſes. Plaintiff's ſervant who. made the contract was 


dead, and the only evidence of it was an entry made by the ſervant) 
in the plaintiff's book, which ſtated the terms of the agreement. 
Per Lord Kenyon, C. J.— The evidence is inadmiſſible. The caſes 
in which an entry made by a ſervant in the books of his maſter 
have been received in evidence, are where by ſuch entry the ſer- 
| : vant” charges himfelf, and diſcharges another perſon. But the 
eentty here is not to charge the ſervant. Calvert v. Archbiſhop of 
| . Canterbury, 2 Eſpin. Ni. Pri. Ca. 646. 4-7; Fred 80 
9. In Smartle and Williams, where the queſtion was, Whether 
the mortgage - money was really paid? a ſerivener's book of ac« 
oounts (the ſcrivener being dead) was holden to be good evidence 
cf payment. Cited by Lord Hardwicke in Montgomerie and Tur- 
mn, 1751. B. L. N. P. 283. Comb. 249. S. C. N e 
10. Where the clerk who made the entry in a banker's book 
was gone to the Zaft [ndies at the time of the trial, and not likely 
to return, Lord Kenyon, C. J. held proof of his hand-writing to be 
- inadmiſſible, for the clerk himſelf ought to be produced, as he 
might give ſome material evidence independent of the mere ent 
in che books; from his acquaintance with the dealings upon whi 


the entries are founded. Cooper v. Marſden, Bin. Ca. at Ni: Pri. 1. 


« x. An impropriator's predecefſor's book was admitted evidence 
| of a mortuary due. Bunb. 46.' % * L i n. 
This ig con- 12. 80 a parſon's receipts for tithes Were admitted evidence for 


Seeed 23 an his ſucceflor. 2 Vg. 43. 80 his books. Per Yates, J. Timmins v. 
a. Pp, Woughy Worceſter Len After, 1765. 2 Eſpin. Ni, Pri. Ca. 574. 
Lord Kenyon, C. J. Ouiram v. Morewood, Term Rep. B. R 12397. * | 


14. Eötries by the lord's ſteward are cadre f. being dend) 
to prove a mdur to the vicar in exemption from a claim to great 


tithes dy the parfon. | Pricey B. el, Wertineb b. Lord Cal. 
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bum, in Sener. Bund, 18 


14. Entries 
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14. Entries made age e the being denk) 
— in his books of receipts of rent, of - his receiving rent from the- 
5 tenant of a particular. eſtate, are not admiſſible evidence to prove 
the identity of the land, in a cauſe between other parties. Nei- 
ther would his declaration; for all evidence, except in certain 
particular caſes, muſt be given vpon oath. - Outram v. Ae. {2 44 
ha, wo B. R. 123. o | 
„The debt book. of an attorney who was dend, in which he v4 
charged for drawing a —2 of her eſtate by the tenant for. | . 
fe, and which ſhewed that the bill was paid, is admiſſible evidenes 
in an inquiry into the reaſonableneſs of preſuming ſuch a ſut- 
render, for the purpoſes of making a tenant to the proecife.: 
Varrem em dem, Webb v. Greenville, Trial at Bar, Baſt. 13 Ga 
2 Str. 1129. 
16. So in an aQion. ab mel 105 ee dhe iſſun was — 
doll and freehold of the — Tbe day book of a ſte ward of 
the plaintiff's manor now dead, which book was not peculiarly. 
appropriated to his concerns with the plaintiff, containing, entries ft. 
in his hand-writing of different ſums of money received by _ 255 
far treſpaſſes committed on the common in queſtion on 
tiff 's account, is admiſſible evidence. Barry v. Bebington, 4 Term TIER 
Rep. B. R. 5 14. T. 5. 48)- 
17. On a bill by executors for payment of ſeveral bank notes, 
a liſt of ſuch notes in the teſtator's hand-writing was held to be 
| „ glans dn Glyn v. the Bank of Eng- © 
und. 2 Fef. 38 
e the ſtatute. of uſury by = common informer. 
— ara. Ap J. that an account in the hand of 
the borrowing the money, acknowledging that the | 
which made the tranſaction uſurious was paid on the balance of 
an old account, is no evidence for the lender, though the borrower 
is in another county; for it is res inter aliat acta, and the borrower 
being no party to the record might be called and r 
on oath, which therefore cannot be received W ee | 
ui fam. v. Walker, Peaks's Ni. Pri. Ca. 163. 
19. Entry in a benkrupt's books before-the a& of bank | 1 
is evidence. e ee e Trin. nn "yy 
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Hardev. 378. 
20. An entry e pt of diancy V officers of the townſhip : 
of B. — — H., of a u of 
church rates made in 2 Pariſh) book, is evidence to the lat» 
| | a TS propoſfion in furure z and a — 
| _ explaining the proportions, made on the fame page, is ad | 
| miible evidence. 7 & ol. Hen, & of. 4 Term Rep LOR i 


B. R. 669. : & 8 
a 27 I an iadickment for Abe ere e nen the 25 
| an ar marinas urs ng a 
maſter's office was called, who produced a book ſrum the muſteris 

oler pin which were comtnimed the names df this ittornies of the 

court. It was objected, 55 

WT" 4. 4 | being 


of — court, and produced by bim,” it: is ſu 
. (A. b). 


x an original roll which: esch attorney ſubſcribed when he 


- took the oaths, and from whence they were copied into the book. 


But oyer-ruled by Lord Kenyon, C. J., ſor being ee officer 
ent. Rex v. 

&y, 2 Eſpin.' Ni. Pri. Caſ. 5 26. 
_ In un indictment for returning from wentportitios "© 
the time preſcribed by the ſtatute, priſoner being pardoned on 
condition of tranſporting himſelf.” To prove the time of his diſ- 


charge from Newgate; the clerk of the papers of the priſon pro- 


dueed a daily book which he kept, containing entries of the names 


of all debtors and criminals who are brought into priſon, and the 
_ when they are diſcharged ; but ĩt a red they were not made 

from his 8 of the facts, but ſtom the information 
of turnkeys, and frequently from their indorſements on the back 
of the Warrants, which warrants were afterwards. regulatly filed, 


Held by Gould, J., Hotham, B., and Mr. Recorder, that it was 


good evidence: that it was a book very different from the books or 


memorandums of tradeſmen; it is the book of a public officer 


recording public tranſactions, who has no private intereſt to make 


a fectitious entry, and whom the law will preſume to do his duty. 


Ile ſhall therefore be taken to be true, except its falſity enn de ow 
| i Ac Fare 05 Leach's * os Ten; * $ 


a ef; 


ene (4. b. 16) eee 36 456K 


— 


3 5 act for ſtatinꝶꝝ the debts of the OY the comiinifien- 
ers have power to call the officers and agents before them, 


| ie bd from one to the other, they are to give the 


2 certificate, who may maintain an action upon it as upon 


an acrnumt ſtated. The plaintiff produced his certificate, and. the 


deſendant offered his accounts in evidence, ſhewing that he had 
no money in his hands, and proof that the commiſſioners had 
refuſed to give him time to produce them. Pratt, C. J. refuſed 
the evidence, thinking the — concluſive; and the court 
22 nn Moody v. 
Thurfton, 1 Itr. 46 1. 22 

2. But it muſt be ſigned by them ſiting upon the commiſſion. 


Mawntcan v. Wilſon,” 1 Str. 5666. 
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3. In an action on a policy of inſurance, — the infuterdy 
a certificate by the directors of a eoldny; ſtating the motives which 


induced the captain to put intÞ their; cannot be rrad in 


evidence for the plaintiff: but, being by him, it may be 
uſt him. Bermon v. Woodbridge, Doug. 7 b 


4. A certificate by juſtices of the peace, that an 
difted is in repair is a legal inſtrument, 3 
not now be traced;' hut it is recognized by courts of juſtice, and 
admiſſible in evidence after conviction for non- repair, when the 
Bart. Term 
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6. 8o were ſormerly certificates from the captain of Cala. 
. 80 are the certificates of the judges. iu Wales, reſpecting 


(A. b. 17) Chancery. Proceedings there. Voz 

t 0 e 5 

1. F a party wants to avail himſelf of the decree only, and not 

I of the anſwer or depoſitions, the decree, being under the 

ſeal of the court, and enrolled, may be given in evidence, without 

producing the bill and anſwer; and the oppoſite party will be at _ 
to ſhew that the point in iſſue there was not ad idem with 4 

the preſent iſſue. Lord Thanet.v, Patterſon, X. B. Eaft. 12 G. 2. s * 

Bull. L. N. H. 235. | 


. 2. A bill in Chancery is no evidence of the fats. contained See comwre, 


therein,” not even of thoſe on which the prayer of relief is —— v. 
founded; ſor it-is to be taken merely as the ſupgeſtion of counſel, . 

It is never admitted in evidence, further than to ſhew that ſuch a 11 Vin. 88. 
bill did exiſt, and that certain facts were in iſſue between the (A. 19 
parties, in order to let in the anſwer or depoſition of witneſſes, . ＋ 
Dae: er dem. Bowerman'v. Sybaurn, 7 Term Rep. B. R. 2. Taylor we 
v. Cale, S. P. Per Lord Kenyon, Ib. (u. a.) rd 2 25 

3. fue directed out of Chancery to try the validity of a deed, 


where one 5. N. was produced to prove he wrote it by the | 


direction of Lord Ferrers, in 1720; and to contradict: his evi- | 
dence the plaintiffa produced a bill in Chancery, preferred in „4 


1719 by the defendant, which mentioned the deed; the court 


would not ſuffer it to be read, though an anſwer had been put in, 
becauſe it was no more than the ſurmiſes of counſel. for the better 
of the title. However, in all caſes where the matter is 


| ſtated by the bill as a fact whereon the plaintiff founds bis prayer A 


for relief, it will be admitted in evidence, and will amount to 
proof of a conſe ſſion. Jiiag. 296. Bull. L. N. P. 23375. 
4. A bill was brought by creditors againſt an executor to have 
an account of a, perſonabeſtate; the executor ſet forth by anſwer 
that there were 11004. left by the teſtator in his hands, and that 
coming a to make up accounts he gave the teſtator a 
14 1000/l., and the 1000. was given him for his trouble and 
pains'that he had employed in ti teſtator's buſineſs, and there 
was no other evidence in the cauſe that the 100 J. were depoſited: 
It was argued that the anſwer, though it was put in iſſue, ſhould 


de/atlowed:to diſcharge him, ſince there was the ſame rule of evi- | 
dence iti equity as at law. But it was anſwered, and reſolved by © Th 


the court, that when an anſwer was put in iſſue, whatever was 


| confeſſed and admitted need not be proved, but it behoved the 


defendant to make out by proof whatever was inſiſted upon 


#37 of argidance. But this was holden under this diſtinetion, . * 
0 4 
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- 6 admitted WY and inſiſted on à diſ. 


tinct fact by way of avoidance, that he ought to prove that ma: 


ter of defence, becauſe it may be probable that he admitted it out 


of apprehenſion that it might be proved, and therefore ſuch ad- 
mittance ought not to profit him, fo far as to paſs for truth what - 
ever he ſays in avoidance. But if it had been one fact, as if the 
defendant had faid the teſtator had given him a bundred pounds, 


it ought to have been allowed, unleſs diſproved ; becauſe nothing 


of the fact charged is admitted, and the plaintiff may diſprove 
the whole fact f 


he can do it. e e Hu. 1707 Bull. 
L. N. P. 237. ; 


5. Though an er ir good eeidiens againſt the defendant, l 
is not againſt his ahenee. 16. 237. cites: Salb. 286. 
6. Nor is it any evidence for the defendant in a 5 of — 
ſo ordered by the court on an iſſue out of Chancery), un- 


leſs the plaintiff has made it evidence by producing it firſt; as 

/ when on an iflue out of Chancery to try the terms of an agiee- 
ment, which was proved by one witneſs, but denied by the de- 
fſendant, the witneſs being dead before the trial the plaintiff was 
Ander the neceſſity of producing the bill and anfwer z and by that 


8 87 * 


r 
— 


| . made the whole anfwer evidence, which was accordingly 
6 A ay defendant. Bourn . Sir Thomas Whitmore, 2h 
F747» | 


238. 
7. But where an anſwer in Chancety of n pro 
duced to ſhew him incompetent, he having chere ſworn that he 


had an annuity out of the land in queſtion, Serjeant Maynard in- 


fiſted to hear the anſwer read : through, but the court refuſed it, 
as the anſwer was produced only to ſhew that he was not a com · 
petent witneſs in the cauſe, and not to prove the ĩſſue. _ | 
al. v. Drax, M. 27 C. 2. C. B. ag Bor, I. 238. 

8. An #nfwer' is proved by ſhewing the bil which is the 
charge, and the anſwer which is as it were the defence, and this 


in civil caſes ſhall be intended to be ſworn becauſe the defence in 


Chancery is upon Sb. 1b: 238. | 
9. The copy of an anſwer my be given in evidence, becauſe 


: deing an allegation in @ court of judicature, Wine IIS public 


— — 1 436. N (A-b)26. fl. 9. 


(A. b. 21) — of Hands 
28 


1. + Ni generat enen the esel d dee ont 


LAT 
. © from having ſcen the write, but in ſome” caſes thats 
riot neealliry. . L. N. P. 236. 


2. As where a co t with „ee meme 


ſubſcribed to's deed of truſt, but who had never ſeen him write, 


bon yore apr prepreg mean 
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co? 3. A cobfeſſion'by letter muſt be proved to be of the partys S videinfe | 
our ee nobody che writing; that mall he: | 
as bythe. compariſon of hands. Now the reaſon why the compari- 

wh {on of hands is allowed to be eviderice is, becauſe men are diſtin- 

the guiſhed by their hand-writing as well as by their faces; for it is 

>; very ſeldom that the ſhape of their letters, agrees any more than 

— the ſhape of their bodies; therefore the likeneſs induces a pre- 

an ſumption that they are the ſame ; and every preſumption that re- 2 
111 mains unconteſted hath the force of an evidence. But in the 

. caſe of high treaſon, compariſon of hands is not ſufficient for the 

. original foundation of an attainder, becauſe there muſt be prof 

. of ſome overt act, and writing is not an overt act; but it may be 

A uſed as à circumſtantial, and confirming evidence, if the fact be 

. other wiſe proved. And in any other circumſtantial proſecution 
A jt will be eyidence the ſame as in a civil ſuit ; as on an indict- 

* ment for writing a treaſonable libet, proof of the hand- writing 


will be ſufficient, without proof of the actual writing. Phe ecaſe 


- of the Seven Biſhops went upon the witneſs not being enough 8 
— {cquiainted;wirh their hand-writing, and not upon the nature of 5 
gl the evidence. B. IL. N. P. 236. and caſes there cited. 2 
thy 4. Evidence of hand-writing from compariſon of hands was | 
\ refuſed by Lord Kenyon, C. J. in Stanger v. Searle, E. 33 G. 3. 
* Eſpin. Ca. at Ni. Pri. 14. S. P. by the ſame judge, Macobovſen 
* v. Thoytes, Peake's Ni. Pri. Ca. 20. | 
* 5. It was alſo ruled in the firſt caſe, that a witneſs ſhall not be 
it admitted to give evidence that a writing (which is to charge a 
WG party in the ſuit), is not the hand-writing of ſuch party, from 
—*＋ only having ſeen him write ſubſequent to the commencement of 
the action. hb. $9 1 34 5, | | wt TR 
the 6. In prohibition. The plaintiff, in ſupport of a medus, pro- : 
his duced in evidence a paper faid to be under the hand of the de- | 
FR ceaſed rector, being a particular of tithes, Oc. In order to ſhew | 
F that this was the writing of the deceaſed rector whoſe name it 
ie, bore, the plaintiff's counſel offered to produce many of the returns 
lic from the Spiritual Court of births and burials — in the time N 
of that rector, and ſigned with his name and upon comparing 2 
this writing with thoſe returns, it was ſaid; it would appear that 
the hand-writing was the ſame. The rector had been dead for 
; many years. Tau J. -I have no doubt to reject the evidence as 
? not admillible. I do not know any caſe where compariſon of 
ige hands has been allowed to be evidce at all. No trial can be de- 
* cided by opinion and ſpeculation, but by evidence; where a wit. 
a | neſs has ſeen the party write, and ſpeaks to his belief of that 
_ which is produced in evidence, being the party's writing, 
4 cher i evidetice. But when it is metely opinion and Gmilitude-of 
Tg the writing, collected from barely comparing them, the jury may 


compare a8 well as any body elſe, and any two people may 

thitk differently. In au iodictienc for forgery, che evidence of 
2 perſon Who has ſeen the party write is ſufficient. The eaſe now 
n welten ie not Rke a rental, terriers,” old title deeds, e. 
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they come from, which gives them authenticity. Sup- 
5 ſome of the jury eannot read or write, how are they to judge 
Z es of the fimilitude ot hands I have no doubt Fe the evidence 
=, a muſt be rejected. | [Brokbonk v. 3 TE Grin 
8 = 8 berg ad ue J. vs fer lu 


pa oC * - : 


12 Via. op (Ab. 2 3) Confeſſion. Of one . des: 


„ an Hnfowiatios for. 2 libel, the defendant awed hicaſelf 
author of the book, errors of the preſs and ſome ſmall va- 
nations excepted, It was objectedl that "this did not entitle it to 
be read; ſor the confeſſion was not abſolute, and therefore 
amgunted to a denial that he was the author of the identical 
book. But Pram, C. J. allowed it, ſaying he would put it upon 
| the deſegdant to ſhew that there were material variances. | Rex 
Be V. Hall, 1 Str. 416. | 
Ante, 2. Debt upon bond, conditioned for payment of money to 2 
2) third perſon, ho deelares that defendant owed her nothing 
** , 8. Evidence ot this is admiſſible to 3 the defendant z for the 
| is to de n the . OO 5 te v. ln B. R. 
1 Vi AG. 


_ (A. b. "= 23). 2. e When t to hs received in 
_ =» Criminal Caſes, and when not. 


I „Comes 510 N of che prifoccr obtained by promiſes or Sta 

cannot be given, in evidence; for,” being forced from the 

4 mind by the flattery of hope or the torture of fear, it comes in ſo 
| queſtionable a ſhape when it is to be conſidered as the evidence of 
that no credit ought to be given to it; and therefore it is 

to be rr ject ed. But facts, whetl. er the knowledge of them is ob- 
tained in conſequence of an extorted confeſſion, or whether it ariſes 


|  be' received: | Warrichbal's caſe, Leach. Gro, Law Cofe aaa. De 
rothy Mozey's caſe, 16.224, (u. a). 
A ine a dwelling-houſe, 


2. Thus in an inditment for ealin 
h the receiver was diſcovered in con 
improperly obtained from theggriſoner, the receiver was admitted 


as A competent , witneſs to identify the property. Lockhart's caſe, 


. 300 
But +heſe aQts are not ſufficient to make out the charge, 
EC” - or cotifeſſion of the priſoner (thus obtained) can- 
moe * ſo as to 1 with thoſe acts in order to male 
out dhe ſu matter of proo Mozey's caſe, ut ſupra, . 
3 pc mig may be — evidence of his own 
. confeſhon, though uncorroborated 2 any other evidence, Per 


Lee Auen, C. J. ons, } n 


£22683 


= 
*% 


b 5 * | eſpe revived — — becauſe of 


from any other 2 or acts done in conſequence thereof, mult 


quence of a confeſſion | 


STS BS. 


FSF DES 


SES. 


en 


1 — koeln Viol . S. for high treaſon, for conſpir- 
' H. S., V. F., and others unknoua, to fend in- 3 


* ä r ee. | 
A 2 Conſpiracy. 5 4 u 


; * Evideni 7», } 
A Os Line 287. n. 4. 8. P. per 4 Cao 
Ruud Caſe, Summer * 1789, ib.” cura, per 


FY 


* 


* * : ö 


3 * . 5 705 


— ke to oo king's enemies. After the priſoners had been 
to be connected together, the ſeeretary of ſtate ſor che 
Fee department was called to prove that a letter ſent by . 


containing treaſonable information, was tranſmitted to him from 


abroad, but in a confidential way, which rendered it impoſſible 
for him to divulge by whom it was communicated, and the letter 
was held good evidence! againſt W.8. Rex v. . Stone, TIS 


'Rep- B. E. 529. r 
1 8. P. faid e een, desen ten h de e e 3 | 
Buller, J., 30 May 1787. Rex v. Hariy, and Rex v.'Tookey at 


ere Bally" ee I” F 
1 Kur. 8 K [ 


- (4b. 26) Copies. . 
, "PP. (. be 93} 
0 5 of records ate two-fold, under ſeal and not vader 
ſeal. Bull. L. N. P. 225. 
425 Copies under ſeal are called exeplifications. Vide 2. 


3. 4 not under ſeal are likewiſe two- fold: 1. Sworn 
copies: 2. Othce copies. Bull. I.. N. P. 228. 

4. Sworn copies mult be of the records brought into court in 
parchment, and not of a judgment in paper ſigned by the maſter, 


_ though upon ſuch jadgment you may take out execution; for it 


does not become a permanent matter till it be delivered i into court, 


"and is there fixed as a roll öf the court; and until i become a 


roll of the court it is transferable any ahere, and ſo it does not 
come under the reaſon of the law that admits the giving of a copy 
in evidence. 15. 
5. When a maß gives in evidence a ſworn copy of a record, he 3 laſt, 173, 
malt give the ov.” the whole record in evidence, for the pre- 


cedeat, or ſubſequent words, or ſegtence may vary the whole ſenſe, 
. and import of the thing produced, and give it quite another face. 
However, this rule admits of ſome exceptions. In caſe of inqui- P- Bude, 


_— 


 fitions pof mortem, and ſuch private offices, you cannot read the Cass. in 
betend without alſo reading the'commilſion ; but in caſes of more ez, 


99's coticern, ſuch as the miniſter's return to the commiſſion caſe. 
H. 8.6 time, to inquire i into the value of livings, it would 

de of ill conſequence to oblige the parties to take copies” ofthe | 
N 1 and the commiſſion i A INH 8 


8 OTE | 
, 


270 


=, 


- — * 


i. Secondly, An office copy. Here a diſſerence is to be taken 
tween a copy authenticated by a perſon truſted ſor that purpoſe, 
for there that copy is evidence without proof, and a copy given 

_ out by an officer of the court who. is not truſted for the purpoſe, 
- which is not evidence without proving jt actually examined, 


Bull. L. N. P. 229. 


7. The reaſon of the difference is, that where the law has ap- 
pointed any perſon for any purpoſe, the law maſt truſt him as far 
as he acts under its authority; therefore the chirograph of a fine 
is evidence of ſuch fine, becauſe the chirographer is appointed to 
give out copies of the agreements between the parties that we 
lodged of record. 16. ; 1 
8. An office copy is, in the ſame court and in the ſame cauſe, 
equivalent to the record: but in another court, or in another 
[cauſe in the ſame court, it muſt be proved. Per Lord Manifidd. 
Deum ex dem. Lucas v. Fulford, 2 Burr. 119“99:3, 


Poſt. Voc, 9g. In a ſpecial caſe reſerved upon an ejectment, it appeared that 


the plaintiff offered in evidence paper writings: purporting to be 
true copies of a bill and anſwer in Chancery, and which had been 
examined; which copies were written cloſe on two ſrets of 


paper, containing 40 office copy ſheets in quantity; and each of 


the ſheets of paper was ſtamped with a triple ſixpenny ſtamp only, 
It was argued, that it could, not be read in evidence for want of 
the proper ſtamps impoſed by 5 & 6 . M. 6. 21,, and 
to. 3. c.25.--/- 64., which, as was contended, was 40 
threepenny ſtamps on each ſheet. But per Lord Mansfield, in de. 
livering the judgment of the court—At-the time of making thoſe 
acts there were two ſorts of copies of proceedings: one ſort was 
a cloſe copy, which Might be given in evidence in anothercourt; 
the other ſort was an office copy, and this was equivalent to the 
record itſelf, when made uſe of in the ſame court, and in the fame 
cauſe. This office copy was then fixed at a certain determinate 
number of words in a ſheet, in order to aſcertain the fees of the 
- officers. of the reſpective courts ; but the copies given in e- 
- dence might at that time be written as cloſe as the writer pleaſed, 
Thus the ſtamp acts found it; and they did not mean to alter the 
manner of making copies to be given in evidence, or to fix them 
to ſo many words in a. ſheet. They only meant to prevent any 
fraud upon the ſtamp duties with regard tothe office copies, by 
parties compounding with the officers for their fees, and-thei 
ACE than the uſnalumber of words in a ſheet of then, 
1177. 0 | | 3 
10. Bu a trial at bar, the queſtion was, Whether 4. B. at the 
time ha did a corporate act, was an out-burgeſg or not? To prore 


1 was, the defendant, who had a rule for copies ammium librorun 


et recordorum burgi pred. produced = cOpJ | 
found in ſome, of the corporation cheſts. _But the court refuled | 


of a letter, 5o years old, 


to hear, it read, . becauſe not- a corporate, act within the rule ; fo 


enen e 


F 


nn 


9 * „* - 
Karre V0 


fame 
1inate 
of the 
en. 
eaſed, 
er the 


them 


een. Ke v. Lord George on Dougl. 593- 


: l 
- v hg 
0 tn : 
| Evi 
' 4 dence. 
% 


1. Ia an action for a malicious een; a copy of che in- 


lictment was read in evidence, although an order of the | 
granted i: to a perſon indifted with 


where it ns tried had only 
ibe preſent plaintiff. For ſuch an order is not neceflary to make 
it evidence 3 fer Les, C. J.; and'a verdict being obtained 1 
the court refuſed to ſet it aſide. Jordam v. * 

13 G. "4 2 Str. 1122. 


12. The court of Exchequer were clearly of her that the 
re 


of a terrier could not ceived in 9 but that the 


original muſt be produced. Baron Perrett ſaid that much mat- 


ter for obſervation aroſe from an inſpection of the original inſtru- 
ment, as if all the names are d to be the ſame hand-writing, 
in which caſe the terrier deſerves no ſort of attention. "Weathers 
b v. Bradſbaw, Excheg. 19 Nov. 1772. MSS. 

13. Copy of an entry in the biſhop's inſtitution-book is not 
admiſſible evidence to prove à preſentation by the patron to a 
living, For the preſentation itſelf ſhould be produced, and if not 
to be found, then the inſtitution-book itſelf. Tillard v. Shebbeare, 
C. B. 2 Will. 366. 

14. The copy of an old agreement, where the original i is in the 
Bodleian librar 
is evidence. 3 v. Mooreman, Bunb. 1 
tz. A copy of an entry in the books of the office of Faculties 
was diſallowed. Lord Raym. 745. Ae for it is of N 
nature. B. L. N. P. 247. 

16. The copy of a copyholder's admittance of 30 


v. Stewart, 2 fthyns, 44. 


17. An examined copy of a court-roll is good evidence, if ſworn 
to be a true one. B. L. N. P. 247. 


18. Copy of an award, the original heing loſt in a e tobbed, ; 


is evidence. Robinſon v. — Str. 526. 
19. If the acts of condemnation of a ſhip ee amine 
court abroad be loſt. at ſea, parol evidence ſhall not be allowed of 
the reaſons of nation; what was loſt only a copy of 
evidence. Bliedflyn v. Sedgwick, T. 9 G-2. B. R. Temp. H. 304. 
20. The correct principle ſeems to be, 4 that wherever an 
« original is of a public nature, and would be evidence if pro- 
4 duced, an immediate ſworn copy thereof will be evidence.” 
| v. Clarke, 3 Salk. 154., and Dougl. Rep. 572. n. | 
21. A copp of a draught of a leaſe may be read as pre 
. that there may have blen ſuch a leaſe once exiſting. 
Tyſen, Diwandexe, v. Clarke, — Trial at Rar in 8 B. in a 


Tit of vight Patent, 3 Vilſ. 541. 


22. An office: copy of the dcpottions reſpeRtng the aft of Ia ti 


bankruptey when retorded, according to 5 G. 2. c. 30. , 41. is 
evidence in an action at law to prove the preciſe time ben the 


iQ of bankruptcy „ —— SITIE: 


: of Barton v. Wiljon, - 244- | 2F% 


24. A 


z whence the Oxford ſtatutes prohibit it to goo,” 


years ſtand-- 5:4 
ing is evidence, though not Ggned by the — Dean of Ely 


— . 
dead. 


27 


it was proved 
that the 
fon by whow 


3 


1. 
* 


See ante, 
V. a. j pl. 7. 


A. b. 
pl. 7. 


venience 


2 


rod 


32. 


446. 


534 So if it were . thas the deed came into the hands 
the defendant's brother under whom the defendant claims, a cop 
the defendant has ſworn in an au- 


- ought to be read, even tho 
not got the l Bartlet 1 


ſwer in Chancery that he 


| SFF 

(A. Eis, Company may be given in evidence. Dong. 593. 4. — 
2 25. A copy CCC 
of the transfer of ſtock, they being public books which public cos - 
uires ſhall not be removed from 
Held ſo per Lord Kenyon, C. J., though the 3 books were in 
court ready to be offered in evidence, if 3 Marxſb v, 
Collnett, 2 Eſpin. Ni. Pri. Caf. 665. 
26. A copy of the marriage regiſter is ſuicient evidence of a 

marriage. Birt v. Barlow, Dougl. 166. 
27. With reſpect to the admiſſibility of copies in avidence 
there is no diſtinction between civil and criminal caſcs, and if no- 
tice be given to a defendant in the latter to produce a paper in 
his. poſſe ſſion, if be neglects or refuſes it, -otker-evidence may be 
given of it. The Attorney-General v. Le. Merchant, 2 Term Rey. 
B. R. 201. u. 8. C. more at length, Leach; Gre, Lew Gf. 214 
. (a). 
eee 
B. Cates qui tam v. Winter, S. P., 3 Term Rep. B. R. 306. 
29. The copy of an anſwer in Chancery may be given in eri. 
dence, but the copy of à voluntary affdavit canuot. Chambers v. 
Rolinſon, Trin. 12 G. 1. B. L. N. P. a8. 

30. Notwithſtanding the olſice copy of an anſwer may be given 
in evidence in a civil ſuit, yet it will not be ſufficient in an indid- 
ment for perjury, though perhaps it would be ſufficient for the 
jury to find the bill. But upon the trial the original muſt 
uced, and proof made that he was ſworn. + | 
31. Where it is proved that the deed itſelf is deſtroyed by Gre, 

a copy of it may be given in evidence. L v. D 
Heref. Aa. 144. B. L. N. P. 254 

ut perhaps if it came out ia evidence that chere were two 
parts executed, and the loſs of one only was proved, a copy 
would not de admitted in evidence. Pritchard v. Symondi, 
Herqerd, 1744. 
. 33. Where an original note is loſt, nnd. a copy of it is offered 
in evidence, ou muſt ſhew the original note was genuine, before 
you will be allowed tea the copy. — v. Los 1 Ath, 


* 


Cate, Nl N. P. 254. 


385. 
1784, for 


lonel Gordon was tried at the Old B September Si. 
„e ere / The letter 


from Col. G. containing the chall 


FL 


place to place, 


a> enge was carried by his ſervant, 

and delivered to the ſervant of Col. T., who brought a letter 
© | hr gre £9 G.'s ſervant, but it did vot 
the letter in fact was ever delivered to Col. Goren 
ir pores. ons. ee ary ann 
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Trp. Law Co: 244. (o. 0). 


| 1. N inſtrument executed in the preſence of a ſubſcribing wit- 


could not be procured//t is ſufficient to prove the hand-writing of 


P 5 — * 


dence the priſoner, and left ĩt with the jury as legal eri -. | 
dence, if they were of opinion, that it had ever reached the pr 
ſoner's hands. Hotharn, B. concurred, but Gould, J. thought t 


tive proof ought to have been given that the original had come F. IE 
— priſoner's poſſeſſion, and cited Francia s caſe, Leuch s (rer 


» 


IA. b. 27) Counterparts. ._. 4 
T EBT on 8 Ann. c. 9. againſt the maſter of Ro apprentice 2 N 
D not inſerting the true conſideration in the indenture. The 9 
declaration averred, that 4. B. by a certain indenture executed _— 
on, r. put himſelf apprentice to the defendant,'&c. Held in | 
B. R. that. the averment may be proved by the production of that = 

rt executed by the defendant, in which it is recited that 4. B. 
Fad at himſelf apprentice, for it is evidence as againſt. him that 
A. B. had executed. the other part. Burleigb v. Stibbr, 5 Term 
Rep. B. R. 465. ; "Os R 
N * * N [ " $288; | \\ | ; 
(A. b. 30) Deeds; though the Witneſſes not proved . es. 
54 daead or beyond Sea. | 


See ante, 1 
(A b. 13). 


neſs cannot be proved by any other perſon, even after ĩt is 


- cancelled, Bretton v. Cope, Peake's Ni. Pri. Ca. 30. 


2. A deed. coming out of the hands of the oppoſite party after Ae, 75 

notice to produce it, is primd facie to be taken to be duly executed, f. . 

becauſe the party not knowing who are the ſubſcribing witneſſes, 

cannot come prepared at the trial toyprove its execution. Rex. 4 

v. Inhabitants of Midaleacy. 2 Term Rep. B. R. 43. Vide alſo 

Thompſon v. Fones, coram Perryn, Bi and Paſl v. Godſal, cur. 

Lord Mangfeld, cited there. SOS . 1885 * 

3. But where z deed. or other inſtrument is in the hands of one s 

who was attorney for the adverſe party at the time of the execu= | 

tion, but is not his attorney on the record, or concerned for * 

at the time of the trial, it muſt be proved by the ſubſcribing witne 

Leith v. Poſt, Maid. Sum. Aſſiz., cor. Lord Kenyon, C. J. 1 Eſpin. 

Ni. Pri. Caſ. 196... | OST | | 

J. If an. atteſting witneſs has lized abroad, ſtrict proof of his 

death is neceſſary; If he has lived England, flight proof is ſuffi- 

cient. Henry v. Philips, 2 4th. 48. RR") | 
5. All the judges were of opinion, on a caſe reſerved by . 5 

Farteſcue, I., that a deed to lead the uſes of a fine muſt be proved. « : 

Griffith and Moore, B. L. N. P. 288. 2 Rh, 

. In debt on a bond, if it be proved that the, defendant ad- 

mitted the debt, and that the attendance of the ſubſcribing witneſs 


* | the 
© . "Ws 4 $4 
1 2 8 


Ly . 


. ” * , 
"Ds Coghlen v. Wil 6 Doug! 
„ Ab. 2. . .} Holmes v. Pontin, Pralès Ni. Pri. Ca. gg, 
„ 7 Term Rep. B. R. 26 
8 . where, Lord 15 words are, Where thei bee b witneſs 
F 4c has been fo for and could not be found, $020 Farvith 
5 we preſumption that he was dead.” 

J. In an action by the aſſignees of a bankrupt, if the petitioning 
| cereditor's debt ariſes by bond, proof of the acknowledgment of the 
A. =: © bankrupt (the obligor) that he owed that debt does not ſuperſede 

_ © - the neceſlity of calling, or-accounting for the abſence of the ſub. 
5 ſeriding witneſs, * Abbot & al. Af ignees of Far v. Plumke, 
Be, Deagl. 316. EP 

HIT 1 is —— acknowled nt . in the caſe . Ms an 
on à bond again ligor. Bi Nog” x; , 
We Ca. at Ni. Fri 89g. © * 
- But if the {ubſcribing witneſs denies the deed, 8 wit. 

may be called to prove it. Per Lord Monefield, Doug. . 
© Tos If the name of a fictitious perſon be put as ſubſcribing 
witneſs to the execution of a deed, proof of the covenantor' 
- hand-writing is ſufficient. ' Faſet v. Bower, Peale : Ni Pri. 
6 . if the lubſcribiog witneſs ſwears that he never ſaw it 

3 executed. Grellier v. Neale, Ib. 147: 

Hate (C), 12. So alſo if the witneſs be incompetent from being in 

. 3. tereſted in the inſtrument, both at the time 6f the execution of 
1 Semb. Swire v. Bell, 5 Term Ro. 

B. 72 | 
3. Aſſempfe on» promiſſory note againſt the drawer, which 
| was witnetſed by A. B. At the time of the trial M. B. was mar- 
ried to the plaintiff. Lord Kenyon admitted proof of the defend- 
ant 's hand- writing as ſufficient evidence, the ſubſcribing witnefs 
"being incapacitated from being examined. Buckley v. Smith, 
Epi. Ni. Pri. Caſ 697. See ante, (C), pl. 1. Sr. (M), pl. 1. oe, 
14. In trover by the aſfignees of a bankrupt to recover goods, 
wales by the defendant, under a fraudulent bill of ſale given by 
the bankrupt -to the defendant, (and which was an act of bank- 
rup the defendant's examination before the commiſſioners, 
. i which he admitted the execution of the deed, is ſufficient evi- 
, | prove the execution, and ſuperſedes the neceſſity of 
| the © ſabſcribing witneſs; the production of the deed be- 
cling commiſſioners making it evidence as againſt him. Bowle 
T Aſſignees of Famer, v. Langworthy, 5 Term Rep. 

| 3 
© Sopra, pl. 8. 1 Where a party executes a deed under a power of attorney, 
WY: the Beck of e to be produced. Soner v. Maſon, 


Efpin. Ni. Ni. Co/. go 
| 716. 2 a bend, if the obligar ackneyledggs to the 
= ſubſcribing witneſs that he figned and ſealed it, and defires him 
Ws to arreſt it, that is ſufficient evidence of the execution. Powell 
C 9 Min. Ca. at Ni, Pri. 7 pas 
N 17. 
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1, Debt on bond er 


8 8 


cunſtat but he my have been ſub 


. thing on the face of the paper, which 


conſent, without 
cufive evidence, 2s the jury can only try ſuch facts wherein the 
. pattiey' differ. . dt es cites'1 Sid. 269. 
0 N 3 | ; 22. The 


* 1 
3 
* b 
. Evidence. * 


*$ 


ecuted in America. There were two wit- 


neſſes, viz! R. and . M. to the execution ; which execution was 


proved thus: Evidence was given of R., one of them, being in 


America, Objected, that this was not ſufficient without alſo prov= 
being of that 


ing the hand-writing of the obligor; and Lord 
opinion, it was done. The ſecond objection was, that the hand- 


- writing of . M. the other ſubſerihing witneſs ſhould: be like- 


4 275 3 
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wiſe proved, and that he alſo- was abroad or dead, otherwiſe non 


pœnaed. Lord Kenyon thought 
fome evidence o 


had been a man of the name of M., who had lived with R. the 


that ſort neceſſary. It was then ſhewn that there 


other ſubſcribing witneſs, but it could not be proved that his - 


- chriſtian name was ., or that it was the hand-writing of that 


M., or that he might not now be in England. But the learned 


ge was of opinion, that this being the caſe of a foreign tranf- - | 


action, though perhaps the evidence was capable of being more 


| ye yet it was reaſonable and ſufficient to go to a Jury at 
allis v. 


till rebutted by ſome evidence on the other fide. 
Delancey, Sitt. at W:fim. 13 Feb. 1790. cor. Ld: Kenyon, 7 Term 


Rep. B. R. 266. (0. c). a 
18. In debt on cha it was held, in B. R., that the char- 


ter · party executed abroad and witneſſed by a foreigner refiding there, 


— be 7 ag by evidence of the hand-writing of the witneſs, 
of the contracting party. But proof of the latter alone is in- 


ſufficient, and no other having been given at the trial, the court 
granted a new trial, 


ſet aide the verdict for the plaintiff, and gra 
Barnes v. Trompowſky, 7 Term Rep, B. R. 265. 


_ 19.” Generally ſpeaking, every inſtrument whether under ſeal or 


not muſt be proved in the ſame manner; i. e. arly by the witneſs 
himſelf, if living; if dead; by proving his hand-writing. If reſidin 
abroad, by ſending out a commiſſion to examine him, or-at lea 
by proving his hand-writing ; which laſt is a relaxation of the old 
rule, and admitted only of late on account of the neceſſi 
and convenience of the caſe. Per Lord C. J. B. 266. 
20. But in debt on bond, atteſted by two witneffes, one of 


vbom was dead and. the other beyond ſea, the hand-writing of 
ral 


the firſt was only proved, and verdict for the plaintiff. | A motion 
was made to ſet it aſide in C. B., on the ground that either the 
hand- writing of the witneſs living in Jamaica or of the obligor 
ſhould have been proved. But the coutr refuſed a rule ni, for 
one of the witneſſes being dead, a the other beyond the reach of 


the proceſs of the court, the beſt evidence which could be obtained 


was given. The hand- writing of the obligor need not be provety 
that of the atteſting witneſs, when 


imports to be ſcaled by 

. Adam & Ur. Executrix v. Kerr, 1 Pull & Be,, 300. 
21. A deed may be given in evidence on a rule of court 

ng proved; for the conſent of parties is co! 


— 


ed, in evidence of every | 


>= 90 )). 
| Pit. 22: The deed of a corporation need only be proved to be under 
. 69) the corporation ſeal; and there is no occaſion for ſigning an at- 
 teſtation, proof of the ſeal is ſufficient, Goodright ex dem. Malling 
Jy v. on Her aan a e e A. 1754. 


, 4 
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- order, and left in the cuſtody of one of the ore, who was ab- 
ent and ſo far diſtant that he could not be ſubpernard at the trial, 
The perſon. who took it down was not admitted to give a copy of 


non- production of it did not render parol declarations to the ſame 
5 made at another time ina miſſible. Nes v. Reaſon et 
ranter, 1 Str. 499. 
res (Fa). 2. On the trial of an indiAment for larceny, it was held that 
tte depoſition of an accomplice taken in writing before a m 
ſtrate, purſuant to 1 & 2:Phil. & M. c. 13. and 2& 3 P. & 9 10 
c. 10. may be read in evidence againſt the priſoner upon proving 
the uh of the accomplice. W, Naber 't caſe, Leach's Cr. Law 


| 3. 'On an indictment for. murder and petty treaſon. The i in- 
. formation of the deceaſed before ſhe was apprehenſive or had rea- 
ſion to apprehend · that her diſſolution was approaching, which was 
given deliberately upon oath before a juſtice of peace, and read 
over deliberately 19 ber in the preſence ger, bearing of the priſoner, then 
ſigned by her and authenticated by the magiſtrate, he bein 
onl foblcridiog witneſs, wWas admitted in evidence againſt the 
priſoner, and held by eleven wy: Lord Mansfield, C. J. abſent, 
that it was rightly received. Henrietta Radbourne's cafe, Leach's 
Caf. Cro. Lau 363- 


4. So alſo the depoſitian of a perſon who has received a mortal 


wound, taken by a magiſtrate as a voluntary act, and read over to 


the dying perſon, but not in the preſence of the priſoner, may de 


| given in evidence in an indictment for murder, as the dying de- 
,-4 + —_ clarations of the deceaſed, although the party did not expreſs any 
* apprehenſions of approaching diflolution at the time; but it ſhould 

be left to the jury, whether tg deceaſed was not in fact under the 

| 3 of death, though the did not ſeem to expect imme 

diate diſſolution; and if they are of that 2 me declarations 


are admiſſible. Per Eyre, C. B. Woodeoct's 397. Ding- 
$55 3 P. per Gould, j. on the authority of tha aſe, . qo 
| (n. a). 


. Beſides the ordinary ſpecies of legal OBS, which conſils 
in depoſitions of = taken on oath before the jury in the face 
of the court and in the preſence of the priſoner, and received under 
2 en en 15 e can 

= 


I. 0 N an indictment for murder, the depoſition of the deceaſed 
ſworn before two 22 was reduced into writing by their 


it taken for his on ſatisfaction in evidence; but held, that the 


Y 
w S's 
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give, two others are admitted by law. The one is, the dying de- 
claration of a perſon who has received a mortal wound, which is 
admitted on this general principle, that being made in extremity 
when the party is at the point of death, and every hope of this 
world ig gone; when every motive to falſehood is ſilenced, and the 
mind is induced by the moſt powerful conſiderations to ſpeak the 
truth; a ſituation ſo ſolemn and awful is conſidered by the law 
as creating an obligation equal to that which is impoſed by a poſi- 
tive oath impoſed in a court of juſtice. The other ſpecies of evi- 
dence is, the examination of a priſoner, and the depoſitions of the 
witneſſes who may be produced againſt him, taken officially before 
a juſtice of peace by virtue of a certain act of parliament which 14 2P. & 
authoriſes magiſtrates 'to take ſuch examinations, and directs that 17 ht 
they ſhall be returned to the court of gaol delivery. Theſe laſt, if & ld. e. 10. 
the deponent ſhould die between the time of examination and that * 
of trial, may be ſubſtituted in the room of that viud voce teſtimony 
which, if living, he could alone have given, and is admitted of ne- 
cefſity as evidence of the fact. But the examination of a dying 
on not taken as the ſtatute direQs, in a caſe where the priſoner 75 
is brought before the magiſtrate in cuſtody, which priſoner ther- 
fore had no opportunity of contradicting the fact it contains: e 
neither being taken in diſcharge of the magiſtrate's duty, by | - 
which on hearing witneſſes he is to bail or commit a'priſoner : * 2 
but being a mere voluntary extra- judicial act taken in writing at 
the poor houſe by the overſeer's requeſt, under which circum-- 
ſtances the juſtice was not authoriſed to adminiſter an oath, is not 
to be admitted as evidence of this kind before a jury; for no evi · 
dence can be legal in criminal caſes, unleſs in theſe excepted in- 
| ſtances, which is not given upon oath judicially taken. Per Eyre, 
C. B. Woodcoct's caſe, 1b. 3 2 
6. On a commitment for burglary, one D. a witneſs for the - 
proſecution, whoſe information had been regularly taken by a 
magiſtrate, under 1 & 2 Ph, & M. c. 13. and 2 K 3 P. & M. c. 10. 
on being produced before the grand jury prevaricated ſo as to in- 
duce ſtrong ſuſpicions that he had been tampered with on the 
priſoner's behalf, and the jury applied to the court for the depoſi- 
tions; but Gould, J. and with the concurrence of Hotham, B. 
being of opinioh that the viva voce teſtimony of D. was the beſt 
evidence, were of opinion that they could not reſort to the de 
fitions, which were but ſecondary evidence, and” tefuſed 
83 Denhy's caſe, 1b. 41 % S. P. determined by Gould, J. * 
412. (n. a.) 5 | 4 9251 ; 
7 Parol teſtimony of the information given before a magiſtrate 
on the examination of a priſoner cannot be received on his trial, - 
unleſs it be previouſly proved that ſuch information was not re- | 
_ duced into writing. For it is the duty of the magiſtrate to tak 
all charges of whatſoever nature, kind, or complexion they _ 
be, in writing, So ruled by Lord Mansfield in an indictment for "i 
a miſdemeanor. Fearſbire's caſe, Leach. Caf. Cr. Law, 184. . 
8. P. by Gould, J. woke W Pb | 


* 


* 


3 


is h 
Ne v. „ B. 244. 8. P. by Afbhurfl, J. on an indictment 
for a felony. | Hinxman's caſe, 225 a. a). See. Read's caſe, 


J. 28. (n. a). ; 15 1 
S8. The depoſition of a witneſs, examined 50 years before, u 
the offered to be read on an iſſue directed by the court of Exchequer, 
5 without any evidence of his being dead, relying on the preſumption 

Ae, of length of time which would entitle the party to read a deed of 
(A: b.$), that date. But Reynolds, C. B. reſuſed it, for a deed has ſome au- 
„ thenticity from the ſolemnity of hand and ſeal. But he ſaid, that if 
I ſearches or inquiry had been.made, and no account could 
FS 2 given of him, he would have admitted it at ſuch a diſ- 


: 
- * * 
o f 
- 
= 
= 


4% tance of time. Benſon V. Oliue, in Scaccario, 5 G. 2. 2 Sr. 920. | 
„eerst ination at a trial, For a copy of it is no evidence, as the 
Th | — hand of the party muſt be proved. Re v. Smith, 1 Str. 126. 
_ +  »*20- The court will not give leave for witneſfes, priſoners in 
©  /- execution, to be examined, and their depoſitions read in evidence 
. , without conſent. Burdus v. „Barnes, 222. Francia v. 
SY De % 223. 1 T9 een BY 
11. Nor of an ancient witneſs before a judge upon interrogato- 
ties. Froft v. Whadecech, 1b. | 0 
12. No examination 


7. | 1 | 
W& "=o; al” be read, though figned by a magi- 
3 tinte, unleſs Ggned bythe party. Tireman — 7. 9 6. 


B. Xr H. 36. f 
1. Depoſitions in Chancery may be given in evidence againſt 


_—_- putation are evidence, as cuſtoms, tolls, S. Z. L. N. P. 239. 
FP 14. A depobtion taken in a cauſe between other parties will 


: at a trial. I. 240. V 
2 15- Where a perſon has heen examined in Chancery, his de- 
5 polition may de uſed in evidence in a cauſe at law between the 
ſame parties, if it be proved that the witneſs is dead, unable 


to attend by fickneſs, or not amenable to the proceſs of the court, 


| Fu. Ha, 1 41. 445 2 
4. b. 31-2) Doomfday Book. 
/ PZ? the auction be, Whether © certain mance be ancient de- 
Q ' "+ meſne or not? the trial ſhall be by Doomſday-book, which 
. will be inſpected by the court. ib. 188. Bull. 2 N. P. 248. 
2. In ejectment for the manor of Artam, the defendant pleaded 
ancient demeſne; and when Doomſday-book was brought into 
court, would have proved that it was anciently called Nertam, and 
| © that Nertam appears by the book to be ancient demeſne; but be 
5; was not permitted to give ſuch evidence; for if the name be 
Wied, it ought to have. been averred on the record. Gregory , 
Nenn Bull LN, P. 24% 
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1 „9 A me was granted againſt a juſtice of peace to produce an 


pesſons not parties to the ſuit, in caſes where hear · ſay and re. 


nz be admitted to be read to contradict what the ſame witneſs ſwears 
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of juſtice that put their ſeals to the copy, are ſuppoſed more 
| ation, than an other perſon ĩs, or can be. Bull. L. N. P. 226. 
"feal and under the ſeal of court. I. 


courts, and from eee the ſubje&X receives a copy under the 


er i FS . 5 E Es 


. Black. ie 


— 1 


(. b. 33) Exemplification. Of what. . nr 


r. COPIES of records under ſeal are called exemplifications, and Awe, 
are of better credit than any ſworn copy; for the courts (4. b. 26). 


Able to examine, and more exact and critical in their examin= 
© + Exemplitications are two-fold ; under the broad (i c. great) | 
3- Firſt, under the broad ſeal ; and ſuch exemplifications are. 


of themſelves records of the greateſt validity, and to which hg. 


ought to give credit under the penalty of au attaint. . 
4. Whien 3 record is exemplified — the great ſeal, it muſf © 
either be a record of the court of Chancery, or be ſent for ines 
the court of Chancery by certiorari, which is the center of all the 


feal. 1B, 

5- Nothing but records exemplified under the broad-ſeal may 
be admitted in evidence, for theſe being preſerved by the proper 
_ every court from all razure and corruption, they are 

ſed to be ſo fair and unblotted, NOS (CPL Tanger” 

1 vg exemplification, But the exemplification of deeds under 


NN for they being in TY 2 


the cuſtody of the party and not of the law, are ſubject to razures 
and interlineations, and therefore ought to be produced them- 
ſelves, as the beſt evidence of the contract. 15. 227. | 

6. Secondly. The ſecond ſort of copies under ſeal ire ex- 


 emplifications under the ſeal of the court, and they are of higher 


credit than a ſworn copy, for the reaſons formerly mentioned ; 


for ſuch exetnplifications can only be of the records 2 the court . 


under whoſe ſeal they are exempliffed. 

7. Exemplifications under the archbiſhop's ſeal of adminiſtration Pop. 
with the will annexed, is good evidence, though it only recites (A. b. = 
the aft, and ets out the will in deer verbs. Kempton v. Cc, _ 


P.8G. 2. B. R. temp. H. 108. Bull. L. N. P. 246: 


8. The conſtant way of the ſpiritual court when the | | 
of a will is loſt is (for they never grant a ſecond probate) only + 
to exemplify the firſt, and thoſe exemplifications have been allowed 
to be given in evidence. bg 4 MOR I Ser. 412. 


(A b. + Hearſay. | 11 85 , 8 2 5 


pe ow” a 1 witneſs to a will or jinſtru- See $48. 


ment; acknowledged pon his death-bed{ that he did himſelf N. > 18), 25 


forge it, is admiſſible hoveh objefted to, and it-is more ſtrong (F. b. 5), 


if ie come out on crofs-examination, and be not obj to at pl. 142, 3. 


the trial. Wright ex dum. ee eee „ 1264. 
3 5 „ Hearfay | 
9 „ | . 
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Ae. 2. Hearſay evidence may be admitted in corroboration of a 
| --. witneſs's teſtimony, to ſhew that he affirmed the ſame thing on 


„other occaſions, and that he is ſtill conſtant to himſelf. But 
A co be in chief, and it ſeems ont moo 
it ie ſo in reply or not. Holliday v. Sweeting, Mich. 16 G. 3. 
nd © pets Ag 
ES” 3. In a queſtion, Whether a certain piece of land is parcel of an 

F eſtate ? The declarations of tenants now dead, who held both the 
M he SC fas and the prece of land, that they paid reat to a different land- 
1 lord 


for the piece, are admiſſible evidence- Davies v. Pierce, 


. 


2 Term Rep. B. R. 53, Vide alſo 12 Fin. 118. Roll. v. Fellow. 
* Doe v. Williams, Coup. G21. | 


4. Where the leſſor claimed as deviſee in remainder under a 


g will made 27 years ago, under which there was no poſſeſhon, and 


therefore. it was neceſſary to prove ſcifin in the deviſer, 2 


© witneſs was admitted to ſpeak to the declarations of a tenant, in 


ſſeſion at that time, that he held as tenant to the deviſor. 


loway v. Rakes, cited in Davies v. Pierce by Buller, J. ſupra. 


* 


5. Hearſay and reputation may be given in evidence reſpecting 


legitimacy, relationſhip, pedigrees, rights of common, rights of 


| ' Muay, and all queſtions of rights, depending upon preſcription, 


"WD B. L. N. P. 294. /eq. 


5 6, So alſo of the boundaries of pariſhes. Rex v. Inhabitants of 


4 * 


Huinmenſmitb, Sun, Vf. Hil. 1776, 2 Efpin. L. N. P. 787. 
Wenn, (A. b. 43) Inrolment of Deeds. 
be given in evidence without proving the execution of- it, 


becauſe the deed by law does need inrolment, and therefore 
- the inrolment ſhall be evidence of the lawful execution: but that 


where a deed needs no igrolment, there though ſuch deed be 
.  inrolled, the execution of it muſt be proved ; becauſe fince the 


SE 12 2. officer is not jatruſted by the law to inrol ſuch deed, the inrol- 

85 K ment will be no evidence of the execution, and the caſes in the 

Salle. 280, margin are cited in ſupport of this doctrine. However the law 

may well be doubted, notwithſtanding that deeds of bargain and 

_ ſale inrolled have frequently, in trials at n/ 2 been given in 

5 evidence without being proved ; in ſupport of which praQtice the 

3 caſe of Smartle and Williams in Salk. is much relied on; but that 

| caſe is wrong reported, for it ap ears by 3 Lev. 387. that the ac- 

+  knowledgment was by the bargainor, and ſa it is ſtated in Sa/k. MSS, 

' beſides it appears it was only a term that paſſed, and conſequently 
it was no inrolment within the ſtatute. þ „IL. N. P. 255. 

Sty-. 463. 2. If divers perſons ſeal a deed, and one of them acknowledge 


* 
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$ it, it may be inrolled, and may ever after be given in evidence 
1 2s a deed inrolled, but it would be of very miſchievous con- 


ſeguence to ſay therefore that a deed inrolled upon the acknow- 
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5. JT has been (aid that a deed of bargain and ſale inrolled may 


d 23 
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.' Evidence. 
a real owner of the land, 8 | 
u | However that has been the general opinion, and it ſeems fortified — 
8 in ſome degree by 10 Ann. c. 18. 1b. 256. AY 
r 3. On the other hand, it ſeems ag abſurd to ſay that a releaſe 
| ' which has been inrolled upon the acknowledgment of the releaſor, 
ſhould” not be admitted in evidence againſt him, without being 
n proved to be executed, becauſe ſuch releaſe does not need inrolment, 
e Aud in fact ſuch deeds have often been admitted; and that was the 
- caſe of Smarile v. Williams; the deed did not need inrolment, yet 
bes, 2 inrolled on the acknowledgement of the bargainor, it wa 
SIR. read againſt him without bein ng-proved, 5. 1 
e eee e j-leaſe, that it ſhall be inrolled x 
a Ws the auditor of the dutchy or be void, a memorandum or 
" . certificate on the margin of the leaſe, ſigned by the auditor, is 
2 n inrolment. - Kinnerſley v. Orpe & al. 
n Dougl. b 
IP 5. 88 by the proper officer on a deed of bargain and 
ſale, is evidence of its inrolment. Fer — and Buller, Ja- 
5 tices. 5. | 
f eee of wh | | 
p (4. b. 450 1 12 vie. 122. 


f AN inventory taken by = ſheriff on an execution is evidence , Gr 
| between ſtrangers to prove the quantity and value of the (F. b. 23). 

goods; for the law in truſting him with the cxecutipe muſt truſt 

+ tree Bull. L. N. P. 249 


i 1 


(A. b. 47) Journ. — 
1. ACTION upon a Hager, whether a decree of the court of $0 me Jour. 
Chancery would be reverſed in the Houſe of Lords, a nals the - 


caþy of the minutes of the judgment of reverſal may be given in feaf of 
_. evidence. oaks Ks Lecds are 


\. 


* 


ped, and the previous proceedings 2 exi- 5 
need not be ſhewn. Jones v. Randall, Coup. 17, , den 


' addreſs to the king, but alſo, his enſwer, to the Houſe. Rex v. Franklin, 87. Te. az r. "4 
_Aſthurkt, J. Rex s Ho 5 Term Rep. B. R. 444- N * ITY | 


2. T.!  aaaNG a6. 
read in evidence. 14. Dougl. 593, _ (A. b. 26), 
. They were given in evidengg on the trial of Lord George 3. 3 
Gordmifor high'treaſon, without ®jeQtion. Doug. 593. And vid. ö 
the opinion of Lord Manzfield, B.n. Contra, per Jefferies, C. J. Nu. V. 
in * trial. 5 tit 


* (Þ od bus I © 1x © Ci 


* 


(A, b. 47. 2) Maſter's Book. 
See ante, (A. b. 15), Pl. 21. . „ 
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Si A b. 48) Memorist, 


e 49). 5 


_ the defendant gave in evidence a/qualification by the 


beyond the ſum required dy the ſtatute 
* f 


3 6 45) Maſter Book: 
_ an Wade for f orging a ſeaman's will, the . 
47 * 2555 of the navy office, which is made out from. the captain's ac- 


: counts of their crews, — Ia the proper officer, was held- 
* eee ee eee 
r the ſeaman's belonging to the ſhip, and that at the time of his 
- -_*. decraſe a, certain ſum was due to him. Fitzgerald and Lee's caſe, 
— OY 20. 2 P. Be, KN coſe, B. 23. 


2 


. : — (A b. Ir) Notary Publick's Certificate 


„ A Natural copy of the condemnation of = dig, as nor be 
repairing, is only admiſſible evidence as to the fa 

of her having been condemned, not of the particular defect upo 

which the condemmation was grounded ; for it is the report 

| Certain ſhip ca Pres made ex parte, and without the obligation 


» ®f anonth. Wright v. Barnard, 2 Zin. Ni. Pri Caf. 700: 


* 


(A- b. 52) Opinion. | 


ET . A 825 a 75 -office, accuflenad th inf franks for the 
| les, . de examined as a witneſs to 
. grew he be — in which an inſtrument is written to be 
. * aw wnitated and not a natural hand, and alſo to prove that two 
© writings, ſuſpected to be imitated- hands, were written by the 
fame perſon. Goodtitle ex. dem. Revett v. Brabam, Trial at Bar, 
—— F Vas Sanger v. Searle, Ain. Ca, at Ni. 
(A. b. 21), Pri 14. 
EAN 2. Lord Kenyon; C. J. mentioned 5 caſe where a decypherer 


had given evidence of the meaning of letters, without explaining 
his art, 5 was convicted and exec uted. 4 Term N 


3· In 


* 0 . % 


ere c. 24 fedithed trnnee; mot delag 


the 1 
call 
the 
ſent 


of which theſe rents ifſued, was fraudulently 
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worthy when t icy was effected ; this was objeQed to, but 4 


men were called on the 


expreſſions in it, « the 


»A 


3 of an impropriation, becauſe anciently the pope was 
taken for the ſupreme. head of the church, — therefore was 


3. In an e a policy of inſurance, the defence was, that / 
the veſſel was not ſea-worthy, to eſtabliſh which it was offered to 


call an eminent ſhip«builder to prove that from what appeared n a 


the ſurvey which bad been made, but at which he was not | 
ſent, it was im _ in his opinion that the ſhip could be ſea- 


Lord C. J. NED ID The plaintiff, how- - 
ever, had a verdict, Thornton v. The Royal Exchange Aſſurance 


Company, Peake's Ni. Pri. Ca. 25. EIS _ 


4. In an action on a policy of inſurance, where the caſe turned 
n the import of a letter ſhewn to the underwriters at the time 
gs the inſurance. Several merchants and commercial WIN 
of the defendant to prove that theſe . _ 
ip was to ſail in the month of Ofeber MD 
« preceding,” were well 2 amongſt men uſed to com- 


- mercial-affairs, to ſignify ſome time between the, 25th of that DENT 
F ſucceeding month. Per Lord | a 


Kenyon, C. J. It is good evidence. In queſtions on the arts and 

ſciences, the evidence of perſons verſed in thoſe arts is daily 

admitted. Foreign laws are alſo matters of evidence, and yet n, 

all theſe are only the opinions of the witneſſes. The jury. found 45 n. 

for the defendants, F the a | 
court refuſed to grant it. F 5 
M. Pri. Ca. 838. "0 1 


(A. k. 53) en or e, LO: n A 


Pope's bull is evidence upon a ſpecial preſcription to be 
diſcharged of tithe, ee you only ſay. that the e 
belong to ſuch a monaſtery, and were diſcharged at the time 


dhe diffolution; for then eee chard by. te al I: 2 | 
parliament ; but it is no evidence on a general preſcription to . | | 


diſcharged, becauſe that would ſhew the commencement of ſuch 


a cuſtom, and a general preſcription is, that there was no time 


. eee "Bull. L. N. P. 248. cites 
yi; © «RON licence, without the king's, has de 


... 0 a 
coneurrence of the patron, without an regard had of the prince 3 
af the country, and theſe eee | 2 
„ e ; 
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3 E. ram "m. (A; b. 54) Parol Evidence, contrary to Writing. 


& 3 WII a deviſee's name is totally omitted in a will, parol 
BS. , evidence cannot be admitted to explain an ambiguity 
- which is patent. Ballis and Church v. Attorney General, 29th Jan. 
1741. Per Hardwicke, Cancel. B. L. N. P. 298. 5 
„2. A deviſe was as follows: « I give to my loving brother 
4 1000 % and in caſe of his death to his wife.” The brother 
- ſurvived the teſtator, and upon plene adminiſtrauit the queſtion 
was, Whether the veſted in him, and ſo was aſſets in the 
- - | Hands of his wife as hisexecutrix, or was due to her in her own 
right ?. For the defendant it was offered in evidence, that the 
tteſtator n extremis declared, that he meant only to give his 
brother the intereſt, and that the defendant ſhould * the prin- 
cipal if ſhe ſurvived him. But Lee, C. J. refuſed it. Lowfield 
v. Stoneharn, Mich. 20 Geo. 2. Str. 1261. + 8 


. 
3 


=> 2 


2Vizrdand. 3. The plaintiff's bill was brought for dower, and to have a ſa- 
1 * l. tiaked term, which was ſet up againſt her at law, removed out of 
Tubes the way; the defendant ſet up a bond given by the huſband before 

"and Law-'_ marriage, to pay 400 J. in caſe the plaintiff ſurvived him, and 

2 II core - ſuggeſted that it was given in lieu of dower. ' The condition of 
17518. the bond did not expreſs this, neither was there any written evi- 
bt dence to the purpoſe. Lord Hardwicte refuſed to let parol proof 
2 be read of the plaintiff's having often acknowledged that the 
hed was given in lieu of dower. Finney v. Finney, in Canc. 
| R 2 Rev 
„ ee blank is left in the regiſter of an inſtitution for 
tte patron's name, parol proof of the common reputation of the 
country is admiſſible to prove who is the patron. The it of 
\  Meathv. Lord Belfield, in Error, 1 Will, 215. Bull. L. N. P. 125. 

I 5. The leſſee of a coal-mine, who covenants to pay a certain | 
ſhare of all ſuch ſums of money as the coal ſhould ſell for at the 

pit's mouth, is not liable, under that covenant, to pay to the 

leſſor any part of the money produced by ſale of the coals elſe- 

| where; and the covenant not being ambiguous in its terms, evi- 
nw | dence of the leſſce's having formerly accounted with and paid 
|. © - him the ſhare of money uced by the ſale of coal elſewhere, 
* | is not admiſſible to explain the intention of the parties. Glifton v. 
IF ' Walmſley & al. 5 Term Rep. M. 564. See the diſtinQtion there 
FF. © _- taken between the preſent caſe and Coole v. Booth, Cup. 819. 
. 6. In treſpaſs, a memorandum in writing, ſigned by the par- 

ties, and witnefſed by J. M. was produced on the trial, whereby - 
A. agreed to exchange his copper-will with B. for the graſs an 
veſture of Boreham's meadow; J. M. ſhall not be admitted to 
prove that it was agreed at the time by the parties by patol, that 


= 


Ai. ſhould alſo have the poſſeſſion of the ſoil and produce of Boreham 
* ©, meadow, and likewiſe of Millcroft. For no parol evidence is ad- 
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Evidence. » 1: - 


und a new trial was granted on this account. Meres & al. v. 
Anſell al. C. B. 3 Will: 275. . 
J. Cotemporaneous uſage has always been conſidered. as of 
1 I in the conſtruftion of charters. | Per Lord 


enyon, C. J. Rex v. Bellringer, 4 Term Rep. B. R. $21. HW 
g. Chancery will not add a legacy to a will upon parol proof, 
though it concerns the perſonal eſtate only, and a fortiori where 
it tends to charge lands. Wh:ttons v. Ruſſel, 1 Ath. 448. 
9. A wife is left a legacy by her huſband's will, by which ſhe 
was made executrix, and in which ſome land is alſo. deviſed to 
ber. Parol evidence is admiſſible to prove that he intended ſhe 
ſhould have the refidue of his perſonal eſtate undiſpoſed of. Lake | 
v. Lake, in Canc. 1 Will. 313. WT, AS” 


10. The teſtator having expreſsly deviſed the reſidue of his 


perſonal eſtate to his executors, one of whom owed him money 
upon bond, parol eyidence was refuſed to prove the teſtator meant 
to extinguiſh the bond debt by making the obligor executor ; for 
that would have been to have altered the apparent intent, and not | 
ſimply to have rebutted an equity. Brown v. Selwyn, Dom. Proc. 985 
1734s B. L. N. P. 298. : a 
11. Parol evidence war Fa admitted to explain the intent of a 

ill. Gilbert v. Burtonſbaw, Cowp. 53. 
12. lem, | give to my grand-daughter Elinor Evans 4 M. 
« pariſh, 41/. Item, I give to my grand-daughter Mary Thomas, the admiſii- 


« of L. in M. pariſh, the reverſion of the houſe in'Water-ftrees.” __ GC y- 


The teſtator, at the time of his death, had a grand-daughter named to exolain or 
Elmor Evans, who lived at L. in M. pariſh; and a great grand- * a de- 


daughter Mary Thomat, who was two years old, and lived in another i, be 
ariſh ſome miles diſtance from M. pariſh, where ſhe had never been 8 via. 189. 
in her life. At the trial of an ejectment for the houſe in Water- (G- . 2). - 


Areet, Lawrence, J. admitted evidence to prove that when the will 3 Suppl. 


was read over by the attorney, (who was ſince dead, ) teſtator ſaid Eid. Lir. 


there was a miſtake in the name of the deviſee z but on the at- 
torney's ſaying he would reQify it, he replied there was nc, occa- , 
ſion, as the place of abode and pariſh would be ſufficient : and 


B. R. concurred in opinion, as it is agreeable to a known rule (a) () S. P. ia 


to admit parol evidence to explain a latent ambiguity not appear» L Wa. 
ing on the fact of the will, or to clear up a miſtake of a name '- og 


in the will. But the ſame judge, B. R.-alſo concurring, re- mondiey in 


fuſed evidence of the teſtator's declaration at other times previ- B . a 
ous, to making his will, of his regard for Mary Thomas, and his C Rem 


intention to give her the houſe M queſtion. Though, per Lord Reo. B. R. 
Kenyon, C. J., © had they been made at the time of making the 38. 
« will, I ſhould have thought them evidence.” Thomas v. Thomas, © 
6 Term Rep. B. R. 671. 7 
13. Lord r ene a will in 1752, and another in 1756, with - 

of his perſonalty or appointing executors by either. 
By a codicil executed in 1777, reciting that by his laſt will, dated 
in 1752, he had made no diſpoſition of his perſonalty, he there- 


= 


by diſpoſed of it and appointed executors. Held in C. B., and | 


3 afterwards 


* 


* 


NT En Dees 5 2214 es, = 
C Oo... 
| afterwards on error in B. R., that there was no latent ambiguity . 
w as to let in parol evidence to ſhew that the teſtator intended by 
the codicil to confirm the will of 1756, and not to republiſh that 
ef 4752. Lord Walpole v. the Earlof Chelmondley, in „Z. R. 


7 Term Rep. 1356. RATS | 
14. When extrinſc circumſtances, let in by parol teſtimony 
to explain the ſituation of the teſtator's family and of the lega- 
tees, introduce a doubt of the teftator's intention, the fame kind 
of evidence that introduced the doubt may be permitted to ex- 
l 8 Plain it. Per Lord I „C. J. 3. 5 23 
TS 15. In order to ſet afide a fecond will on the d of fraud, 


"4 parol evidence may be given of queſtions aſked by the teſtator at the 
+ , "rimeof executing it, Whether the contents were the ſame as thoſe 


bo of the former will? and his being anſwered in the afficmative, 
_  when/itwas in fact different; for it is evidence that one paper 
Vas ſubſtituted for another. Doe gx dem. Small & al. V. Allen, 
Term Rep. B. R. 147. . . 
16. In ejectment, the defendant's title arofe- upon a will de- 
viſing the premiſes to F. C. of C. under whom he claimed. The 
plaintiff gave evidence that at the time of making the will there 
dere two J. C. s, father and ſon; that the deviſe was to the fa- 
ter, who died before the teſtatrix, and ſo the e | 
N The defendant offered to prove by parol evidence, ſhe in- 
tended it to the ſon; which was refuſed at the trial. But per 
n . There muſt be a new trial; the objection arofe ſrom 
parol evidence, and ought to be encountered by it. 7. New: 
many's Blackft; Nep. Go.  Videalſo 3 Will. 276. 2 All. 239. 
17. If the deviſee is mentioned by a nick-name, parol evidence 
is admiffible to ſhew who is meant. Baylis & al. v. the Attorney- 
General, 2 Att. 239. „ "by 
18. It was agreed in writing, that a leaſe ſhould be made for 
Kal 21 years, at ſo much per ann. In an action for uſe and occupa - 
tion, -parot evidence is not admiſſible to prove that the defendant 
bad agreed to pay the ground rent in addition. Prefer v. Mer- 
eme, Executor, 2 Blat. Rep. 1249.  __ * 
19. In reſulting truſts relating to perſonal eſtate, as where 2 
man makes a will and appoints an executor with a ſmall legacy, and 
the next of kin claims El in order to rebut the refulting 
truſt ſor the next of kin, parol proof is admiſſible to afcertain the 
who is to have the refidue. Per Lord Hardwicke, C. 
eh v. Litchfield, 2 At. 375, cites Eq. C/. Abrid. 245. 230. 
20. Parol evidence may be WMmitted to prove other confidera- 
tions than thoſe mentioned in a deed, as where the confiderations 
mentioned in the deed were 10,0007. and natural love and af- 
' feQtion, and the eſtates were worth near 30,0007. On an iſſue 
- direQed to try whether natural love and affection formed any 
part of the conſideration (the propriety of which iſſue was con- 
_ Armed on appeal to the Lords), and it being found that they did 
not, the deed was ſet aſide by the Chancellor. Filmer v. Gott, 
7. F. C. Jo. cited per * Kenyon, C. J. in Rex v. 
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4, 3 Term Rep. B. R. 475. See alſo Rex v. Inhabitants of Las- 
4, 8 Term Rep. B. R. 37 a | 88 
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9. 41 
21. Conſideration expreſſed in a deed of conveyance was 


28. f parol evidence was admitted to prove that/30/. was the 


real conſideration. 1b. 4 Term Rep. B. R. 44. 
22. Were a pariſh conſiſted of ſeveral hamlets, having ſeparate 
churchwardens and overſeers, a certificate having been granted by 


ſome of them, deſcribing themſelves as officers of the pariſb ar 
Arge, evidence was admitted to ſhew that they were the officers 
ol the hamlet in which the pauper was ſettled, for it does not 


= arr 8 the certificate. Rex v. Samborn, 3 Term 
Rep. „X. 0 > FAD OY * * 

23. Action for completing a purchaſe made at an auction, 
which the defendant refuſed ; of 
ſale the premiſes were ſtated to be free from all incumbrances, and 


it was diſcovered that there was a charge on the eſtate of 171. 
ger ann. Evidence that the auctioneer had publicly mentioned 


, becauſe in the printed conditions of 


this charge when he put up the eftate for ſale, is inadmiſſible 


Gunnis & al. v. Erhart, C. B. 1 H. Black/t. Rep. 289. 


23. Whether parcel or not of the thing demiſed is always mat- 


ter of evidence. Doe ex dem. v. Burt, 1 Term Rep. 
B. KR. 701. „ , 3 | | | 


25. In trover, defendant was charged with his confeſſion in a 
tion taken before commiſſioners of bankrupt, and Raymond, 


C. J refuſed” to let him into any parol evidence to explain it. 


Wilſon v. Poulter, 2 Str. 794. 


2066. B. by his will gives all his real and perſonal eftate equally _ 


among his children, and at the concluſion of it direQs his executor 


out a ſum not exceeding 300/. in putting out the defendant -. 


la 
his Gn apprentice. B. in his lifetime lays out 200/. in putting 


out the defendant clerk to a perſon in the navy-office, and dies with- 
out revoking his will. Evidence allowed to be read, that this ad- 


yancement ſhould be an ademption of bis legacy. Roſewel! v. 
Bennett, 3 Ath. 7. N 555 1885 | 


27. If an award have general words ſufficient to take in all 
eauſes of action prior to the reference, nd evidence can be giren 
to contradict it as to any thing which was actually a matter of dif- 
| ov pp the parties at the time of entering into the refer- 


Sbelling v. Farmer, 1 Str. 646. 
28. But in an action for money had and received, plea of an award, 
and replication that the ſubj — of the preſent ation was 
not included in the reference. of the arbitrators was called 
to prove that this matter had not been laid before them by the 
Parties, and that they had not taken it into their confideration in 
making the award. It was objected for the defendant, that the 


 ſubmi to arbitration included all matters in difference, and fo ; 


concluded the parties as to all cauſes ſubſiſting between them prior 


to the ſubmiſſion, of which this was one. But the court refuſed 
new trial on this ground Ravee v. Farmer, 4 Term | 


grant 
Rep. B. R. 146 Jide alſo Golightly v. Fellicee, If. n. 


29. In 


- 4, *- commonly extremely ſhort ; and where a doubt ariſes about them, 
5 RE 8 underſtanding of merchants is read ahereto; and it 
25 I is conſtantly. ſo at Guildhall. Per Hardwicke, C. in Blunt y. 

Caran 2 V 331. In Baker'v. Paine, 1 ef: 459. © 


e — 


: 


erer (A. b. 56) Preſumption, Length of Time. 


3 A Surrender of tenant for life of part of an eſtate, in order to 
"#5 make a good tenant to the precipe, ſhall be preſumed at the 
diſtnce of 40 years after a common recovery is ſuffered of the 
8 Whole, and no evidence is required to fortify the preſumption, 
Mareen ex dem. Webb v. Greenville, Trial at Bar, 23 G. 2. 2 Str. 
Fs 1129. But ſee the opinion of Lord Mangfe/d upon this report. 
2 Burr. 1075- CONF: 8 5 * 
2. But where there is no reaſon or ground to found a preſump. 
tion that the tenant for life had ſurrendered his eſtate, except length 
Sngham, of time, and where poſſeffion has not gone with the recovery, the 
2 $tr. 1267, court will not preſume that ſuch a ſurrender was made. Good- 
1 title ex dem. Brydges v. the Duke of Chandos, 2 Burr. 1965. 
3 If a recovery of a reverſion be ſuffered but 10 or 12 years 
ago, à ſurrender to make a tenant to the præcipe ought to be 

proved. 4 Com. Dig. tit. Evidence, A, 4. 2+ 

1 So if there be probable evidence of an eſtate for life in «7 in 

5 Alber as a leaſe or mortgage by him. R. 5 Mod. 211. 


1 


Ante, Action on a bond; the defendant pleaded folvit ad. diem, and 
(A-b. 5)- relied upon the preſumption being after 20 years. + To encounter 
_ which an indorſement of intereſt under the hand of the obligee, 
at 10 years after the date of the bond, and three before the death 
of the obligor, was admitted in evidence; and the judgment of 
B. R. on a bill of exceptions was affirmed in parliament. Searle 
v. Lord Barrington, 2 Str. 826., 2 Veſ. 43. 10 
| Barnexy. 6. But in Turner v. Criſp, the Lord Chief Juſtioe Raymond re- 
: . ſuſed to let the indorſement of a receipt of part of the bond after 
'B R. 432. the preſumption had taken place be given in evidence, ſaying it 
l. concrs, differed from this caſe, where the indorſement appeared to be made 
— 3 88 5 could be 2 neceſſary to be 2 of n 
zent. the preſumption. 1b. v. Bank England, 2 Veſ. 43. S. P. per 
4 Lord Hardwicke, C. 4p a hep | 5 e 7 
7. Where no demand has heen made upon a bond for 20 years, 
it is in itſelf a preſumption it has been paid. Oſwald et al., 
| Executors of Oſwald, v. Legh, 1 Term Rep. B. R. 20. 
8. But that no poſitive time has been expreſsly laid down to 
ground a preſumption of payment of a bond, and — it might be 
18 or 19 years: Jide per Lord Mansfield, C. J. 16.272. 1 Burr. 434. 
9. A bond of 30 years ſtanding; cannot be read in evidence 
till proved, if there has been no payment of intereſt or other 
rks. of authenticity. Forber, Euecutor, v. Wale, 1 Blachl. 
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ſumed. * Earl ex dem. Geudeuin v. Baxter, 2 Blackſft. Rep. 1229. 


2. So would the book of the eccleſiaſtical court, wherein was 
entered the order for granting adminiſtration, 5. 


vill and not the probate only; for where the original is in being, 


- eonfidered merely as a copy, but is 


ritual court, that has authority to inrol all wills, are fſufficient- 
' proof of ſueh T7 eee ee e | 
4. And under particular circumſtances, the ledger book may be 


 evidenee ven in a deviſe of a real eſtate, as where in an avowry for 


be claimed, that belonging to the deviſee of the land 3 but pro- 
ducing the ordinary's regiſter of the will, and proving ſome poſe 
, 


x 1 


= 


F 

10. Ia ejectment, eſſor of the plainti Aan an 71 inal Poſt. | 

for 1000 years, and proved pofſeſſion in himſelf and thoſe 12 *. 7+) 4 "1 
Bu- f 


wr whom he claimed for 70 years, and alſo one meſbe aſſi n- 

16 Fac. 1. All the other meſne aſſignments ſhall be pre- 

11. In the caſe of a plain truſt where the truſtees were di 

to convey to a deviſee on bis attaining 21, the jury may be dil» 

tected to preſume à conveyance at any time afterwards, _ 1 
** 


tonfiderably leſs than 20 years. England ex dem. Syburn v. See poſt. 
4 Term Rep. B. R. 682. 3 „.. 
12. If no other title appears, a clear, poſſeſſion of 20 yeard is „5 


* 


enidence of a fee. Denn v. Barnard, Coup. 5 . 


ON not guilty in treſpaſs for an aſſault, the defendant gare in 


evidence his marriage with the plaintiff; to encounter which, 922 13). 


: 
* 


ſhe proved a former marriage to one who was alive at the time of 


ber ſecond; It was inſiſted, that the plaintiff ought not to give 3 
felony in evidence to ſupport her action; but the objection was 


with the defendant being void ab initio. Weſtbrogke v. 
1 Str. 79. Buller's Law of N. P. 21 2 


* 


oer · xuled by King, C. J. and ſhe obtained a verdict, her race | 


| A. b. 57) Probate,  _ uus. 
THE eccleſiaſtical court never grants an exemplification of 4c, 

} letters of adminiſtration, but only a certificate that admi- (A. b. 3 
niſtration was granted; therefore when a leſſee pleads an affign- 1. 7 

ment of a term from an adminiſtrator, ſuch certificate is good 

evidence. - Kempton v. Croſs, Bull. L. N. P. 246. a 


3. Where a perſon in ejectment would prove the relation of a 
father and his ſon by his father's will, he muſt have the original 


the copy is no evidence; beſide, the ſeal of the court does — 
owe it a true copy, unleſs the ſuit only related to perſonal eftatg. 
But the ledger book is evidence in ſuch caſe, becauſe this is not 
of the court; and though 
prove a deviſe of lands, 5 
Pi- 

1 


the law does not allow theſe rolls 
when the will is only to prove a 3 the rolls of the 


rent charge, the arowant could not produce the will under which 


ments ik was hatem to be fellicicat evidenes again the plainti 


* 


Ss 


| 19 Ba 2 q 8 ; ' | : | 
Ree”; 8 of the land charged. Ca. K. B. 375. Bl. H. 
. | | 


Hage. 


„ Hard- 
icke. 2 


_ . , * - * > 
- : * 
| ? * 
' » * : * 
* 
. 
” 4 A 


g. But it has been often holden, that a copy of the ledger book 

is IP evidence, yet ſince the original would be read as a roll of 

. - the court without further atteſtation, it ſeems fit the copy ſhould 
be read. The contrary practice has been founded upon the miſtake 


oy the ledger book is read as a copy; ſo that the copy of that is 


t the copy of a copy, whereas the ledger book is read as a roll of | 


e ap of going vg opal per 

1 : 6. The only proving a right to perſonal property under 
a will, is by thee ite, Rex v. Inhabitants of Netherſeal, 

4 erm Rep. B. R. 25 8. | i ; . \ 


ee (A b. 58) Proceedings in Courts Spiritual. 


Ser . . ACTION for procuring the plaintiff's wiſe to exhibit articles 
Poe. - 4 of the peace againſt him, and living with her in adultery, 
ins? To encounter proof oF marriage and conſummation, the defendant 
fn a ſentence of the conſiſtory court pronounced ſince iſſue 


ined in this cauſe, in a cauſe of jactitation of marriage, bro 
the woman againſt the plaintiff, wherein ſhe was declared free 
from contract, and perpetual filence impoſed on the plaintiff. The 
chief juſtice * ruled this to be concluſive evidence till reverſed | 
„ and the plaintiff was called. Clews v. Bathurf,, 

G. 2. 2 Str. 960. Hatfield v. Hatfield, in Parliament, 1725. 
961. Rex v. Vincent, Str. 481. Vide the Ducheſs of King- 
flan's Caſe; Amb. 756.; although there is an appeal entered, and 
though ſentence was given after iſſue joined at common law. 

24 S0 in an action upon a contract of marriage per verba de fu- 
ture and non aſſumpſit pleaded. The C. J. held 2 ſentence of the 
Tpiritual court in a cauſe of contract, pronouncing againſt a ſuit 
for a ſolemnization in the face of the church, and declaring the 
lady free from all contract, to be proper and concluſive evidence for 
the defendant, on non afſumpſit, * it is a eauſe within their juriſ- 
dition, though the contract was per ucrba de Future, and though 
the ſuit there is drver/o intuitu, being for ſpecific performance, and 
this for damages, yet contract, or no contract is the point in iſſus 
in both.  Dace/ta & Villa-Real, Hil/ 7 G. 2. 2 fer. 90 ĩ. 
3. Prudam v. Philips, C. B. Mich. 11 G. 4. 8. B.; and the 


. or colluſion in 


N 5. Fa Ack ont 7 0 
4. Sentence in the ſpiritual court, pronouncing a divorce 
 menſq et tboro, is ſufficient evidence of a ſeparation, although 
the libel and other proceedings in that court are not produced. 

| Stedman v. Gooch, 1 Eſpin. Ca. at Ni. Pri. 6. 1 
S8. Sentence in an eecleſiaſtieal court for fornication, c. in 2 
Criminal way, is not evidence againſt. the iſſue of the parties; 
otherwiſe if it be a ſentence on the point of marriage, and no 
ae Baader kad, ft . „ 
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- dence for the defendant. Rex v. Grunden & ol. Cowp. 315. 


AKS TFE 


KAS ET. 


of, nd the e fee. Pitcher v. Rinter, Theiford 


np. Hordw. 145. 


ES £34 


_ anne, 29 


A Gees or Judgment of an ecclefaſtical ar othet court, fn. 


having a competent juriſdiftion, to be concluſive evidence, the (f. 6) 
matter of it muſt be determined, er direct. Thus if a ſuit Lore pl. 15. 


- inſtituted in the eccleſiaſtical court by B. againſt C. for a divorce 


cauſd adulteris with D., and ſhe were to plead that ſhe was mar- 

ried to D. and upon proof made the court ſhould ſo pronounce, - 

aud accordingly diſmiſs” B.'s libel ; yet that would be no evidence u W 
id an ejectment in which the marriage between C. and D. came in —— Robins 


—_ Kobin cafe in C. B. 1760. B. L. N. P. 244. 


5 So in ejectment between a deviſee and heir at law, the 
endant obtaining a verdict upon proof that the will was not 
duly executed, yet could not give it in evidence on another 
ejetment brought by another deviſee. B. L. N. P. 244. et ſeq. 
8. In an action for interrupting the plaintiff in the egjoyment Pop. (r. v), 


| of his pew. A libel in the conſiſtorial court by the plaintiff 106. 


2gainſt the defendant for 2 his right thereto, and ſentenee 5 . 
thereupon, by which the court adjudged the right to be in the 

plaintiff, and admoniſhed the defendant not to fit in the pew, 

together with proceedings upon appeal to the court of Arches, 

and" their ſentence reverſing the former, but admoniſhing the 

defendant not to uſe the pew again, and condemnin him in 

ons! is not concluſive evidence of the plaintiff's right. Cry 


(A. b. 58. 2) Proceedings in other Courts, 
1. U PON an indictment for an aſſault upon a fellow-commoner 


s College, Cambridge, by turning him out of the 
garden, RD of his expulſion unappealed from is conclufive evi- 


2. A ſentence in the Admiralty which condemns goods as pi- 5 
tatical, in trover for the ſame goods, upon the libel and anſwer 
produced -ſhall be evidence. Per Trevor, 9 Ann. inter Wheeler 
and Lowth, 4 Com. Dig. tit. Evidence, (C. 1). | 

3- The ſentence of a foreign admiralty, condemning a ſhip as PP. 
unt, cannot be read in an action on the charter - party, which is ay.” 
a contract under ſeal at land. Burton v. Fitzgerald, Str. 1078. 

4. Judgment in a court baron, hundred, or county court, with 


of the proceedings upon which the judgment was given, is 
Rae 4 Com. Dig. tit. I ; 
3. AQtion for a — proſec eee fo for 
forcibly taking away goods wit egal aut 
phintiff to juſtify his having —— 8 the — of 
judgment in a court baron and a. warrant of execution made 
it, but the judge was of opinion that the — — ought 
ve been drawn up, and that the minutes were not evidence 


D "runs a ſeffions is 
6. an inſolvent at 6 
evidence. of his diſcharge. Gillam v. , Trin. 8 Geo. 2. B. R. 
W - 186, S. P. en 
n 7. But 


= = - 9 
* — 
; 


. But not of any fac which is the ſoundation of their juriſ-· 
3 a Savage v. Field, ib. Mich. g G. 2. B. R. temp. Hardw--186. : 
8. If it recites, that dur notice was given in the Gazette, aud 
the perſon who gave the notice is dead, it ſhall be evidence that 
thirty days' notice was given; that being the time preſcribed by the 
inſolyent act for fugitives for debt to give as notice to their credit. 

| ors previous to their taking the benefit thereof, for it is not neceſſary 


w found their juriſdiction upon, but is only the manner of their | 5 
pProceeding. . 6-4. th - | « thip, 
9. A condemnation in a. foreign attachment, which appears on conde! 
the record to be ſubſequent to an action in C. B. is no evidence, WW that fl 
© Parrot v. Benn, Barnes, 195. + e PPT woes Ft fired a 
10. A commiſſion under the ſeal of the court of Exchequer, on boa 
3233 Els. to inquire whether the priory of $7. Swithin, was feife Shania 
of certain lands in right of the houſe, and whether the crown taken 
as ſo ſeiſed ſince its diſſolution, together with the return to it, do an 
and the depoſitions taken thereon, are admiſſible, but not eonclu- a char 
five evidence. Tonler v. Duke of Beaufort, 1 Burr. 146. 5 i th 
| 9 * f . . 7 N 5 P 
(A. b. 58. 3) Proceedings in Foreign Courts of mY 
CELLO OTE = 
See{ Atbirg), 1. A Sentence of a court of Admiralty binds all the world as to force, 
(458.3), every thing contained in it. Park on Mar. Inſ. 353. fon, H 
Therefore in an action on a policy of inſurance on a ſhip war- 6. 
ranted Dutch property, a e of the ultimate court of appeal Ameri 
min France, condemning her as lawful prize by the name of “ The a fore 
Three Graces, of Liverpool, and ſtating es from whence it „ tru 
| * that ſhe had none of the documents preſcribed by the 2 bee 
reneb ordinances for neutral ſhips, was held conclufive evidence « rels 
that the harp 5m not been complied with. Barzillay v. Lewis, 15 not 

J. R. TJyin. 22 3. B. 359. ; | 9 


2. 80 alſo by a ſentence in the French courts of prizes, the 

* Arainha de Portugal was condemned, becauſe by the French ma- 
rine code all ſhips of an enemy's conſtruction which do not carry 

a bill of ſale, of a date prior to the commencement of hoſtilities, 
and that this veſſel, being Exgiiſßʒ built, was in this fircuation. This 
was held by Lord Kenyon, C. J. to be concluſive evidence in an ac- 
tion on a policy, againſt a warranty of her being a Portugueſe ſhips 

De Souza v. Ewer, B. 361. 8. P. Salonici v. Woodmaſt, 1b. 362. 
3. Ina policy of infurano the ſhip nr warranted'ts be Por- 


tugueſe, and was taken by a French privateer ; ſhe was con- althor 
demned by the French court of Admiralty becauſe” ſhe had an IF em 
Engliſs ſupercargo on board; and it appeared that there was's * gear 
French "ordinance prohibiting any Ditch ſbip from carrying a 8.8 
— belopging to any nation at entity with the court of rantec 
_ France.” On à queſtion reſerved, whether the circumſtance of 


| having an Engi ſupercargo, was a breach of r 
whether ſuch a fentence way concluſpe? Held in B. R. not to be 
e., Je ie an arbittary and opprelſive regulation, contrary. to che 
2 of nations; If both were. ignorant of it, the under writer 
. he 9 | 
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Fake, 


not concluſive againſt ber neutrality 2 or the ſecond ground of 8 E 


2 roll & eguipage, or liſt of the crew, fuch as is required by che 


of the voyage inſured, by forcibly reſcuing the ſhip, which had dees 
„„ WF, ; * 


: : ; = * 4 a . = 
N * — 
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enge 8 3 


kis:duty.to. inquire-if there was ſuch a ſupercatgo on bokr 

be. a fraudulent-concealment to vitiate a policy. Jayne 

alter, B. R. Eil. 22 G. 3. B. 363. ; 

$o if the vellel be condemned as prize, but the ne of 

the ſentence appear manifeſtly to contradi ſuch a concluſion, it 

is not concluſive evidence agaialt a warranty of neutrality. 16, BY 
Thus in an action u vpon a policy on the „ Thetis, a Tuſcan 

«is warranted neutral,” the ſhip was taken by a 8 

condemned as prize. The grounds of condemnation bei N 

that ſhe refuſed to be ſearched, and reſiſted with force, 

fired at the Spaniard's ſhip z..24/y, that ſhe had no 3 

on board. The captain anſwers, IJ, that he reſiſted and fired, the 

$pamard having hailed him under falſe colours; 2d!y,; that he had 

taken £4 hh on board by the piece, and had not treighted her Fm. | 

to any individual, in which caſe a manifeſt is ſufficient, without = "ogy $ 

W The ſentence of the laſt court of appeal condemn- vn recog- 

mitted her to be neutral, as it ſtated her to be the niſed by La. 
b The Thetis, a Tuſcan 80 Held in B. 2 that this ſentence was 


condemnation was given up as unfo by the counſel, and the 2. S. P. 
firſt ĩs no breach of os neutrality. To ſearch, is an act of . 62” 2100” peut 


fon, Hil. 25 ach 1.364 | ITerm Rep, 
ion on a policy of inſurance on goods, warranted Po. 1 4. 
3 on board a ſhip from London to Virginia, a ſentence of 
a foreign court, which, after reciting. that, © foraſmuch as the 
« true deſtination of the veſſel was for the Angliſꝭ iſlands, having * 
« been hired and loaded at London, and having on board 80 harre 
« rels of gun-powder, declares the ſhip and cargo a good prize 57 - 
is not concluſive evidence againſt the warranty of neutrality, in- 
aſmuch as the reaſons aſſigned in the ſentence ſhew that they pro- 
ceeded on other grounds. Calveri v. Bovill, 7 Term Rep. B. R. 523. 
7. But in an action to recover as for a total loſs by capture on 
a ſhip * warranted American property, the ſentence of a French 
court of Admiralty, whereby 1 it appeared that the ſhip infured had 
been condemned as enemy's property for want of having on board 


marine ordinance of France, and adjudged by the court there to 
be, requiſite within the meaning of the treaty of commerce between 2 
France and America, is concluſive N againſt the warranty,', ,.. 
although it ſhould appear from ti facts, if the court thongs | 
themſelves not concluded by the ſentence, that the. ſhip was 
clearly American. Ps 7 Term Rep. B. R. 781. 
8. So in an action on a olicy of inſurance on ſhip and goods, wars * 

ranted Daniſb property, BEOS being then a neutral power, the 
e was holden to be concluſively Silifproved by a ſentence of a 

Britiſh Vice court of Admiralty condemning the ſbip and cargo, be- 
eꝛuſe the maſter and erew had broken their neutrality in the co 


ſe 


% 


— 


Evidence, EET 
ſeized and carried into port by a' belli power for the pur. 
"poſe of ſearch. Garrellr & al. v. Kenſington, 8 Term Rep. B. R. 230. 
9. But when it appears doubtful on the face of the ſentence. of 
condemnation, the grounds of it being ſtated therein, whether 
it was pronounced upon the of the ſhip not being neutral, 
or upon ſome other ſpecific ground, ex. gr. a ſuppreſſion or ſub. 
traction of papers; there the ſentence is not concluſive evidence 
ugainſt à warranty of neutrality ; but the party ſhall be let into 
evidence that the ſpecific ground was really the cauſe of the con. 
3 Bernardi v. Motteux, Doug. 554. Park on Mar. 
&) MT, tens of a foreign court of Admiralty is only con, 
cluſtve in an action on a policy of inſurance brought in this 
© country as to the expreſs ground of the ſentence ; when therefore 
© © the ſentence of a French court of Admiralty ſtated in the preamble 
_ _ _ ſeveralgrounds and fats, which induced the court to conclude that 
the ſhip was enemy's property, on which account ſhe was looked 

upon as belonging to the enemies of the French republic : Held 

in B. R. thut it was not — ne evidence of any other facts, 

or of thin t t el's being enemies , 
Chriftic v. Seereton, 8 Term Rep. B. R. 175 3 R 
11. But the ſentence muſt be pronounced by a court which 

has a_ competent juriſdiction, that is, by the ſentence of a court 
ſituated within the dominion of the captors, or belligerents who 
dre their allies. For where a Britiſh ſhip had been captured by a 
French privateer, and carried into Bergen in Norway, "Denmark 
— in a ſtate of neutrality in the war between France and 
England, and was there condemned by the French conſul ; the 

Hate, ſentence was held to be a nullity on that account. Havelacl v. 
(4. b. 26), Rockword, 8 Term Rep. B. R. 268. See alſo the judgment of Sir 
. Scotty inthe caſe of the ſhip Flad-Oyen. E. 270. (u. ). 
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TL proteſt of the maſter of a veſſel is inadmiſſible as evidence 


in chief. But it may be read to contradict the evidence 


| given at the trial by the perſon who made it. Per Lord Kenyon, 
. J. Chriftian v. Coombe, 2 Ein. Ni. Pri. Caſ. 489. | 


_— (A. b. Y Receipt. . 
| JN an action of s for money had and received by de- 
fendant and another, ht to recover the conſideration paid 


for an annuity previouſly ſet aſide in B. R., and the er iſſue 
pleaded ; a joint receipt given by both is not concluſive evidence 


againſt them, ſo as to prevent one of them ſhewing that he was 


only a ſurety for the other who aQually received the money, and 
that the plaintiff knew it. Stratton v. Rafal & al. 2 Term Rap. 


oy J. R. 366. we | (: 


2. Receipts 


8 8 


7 Nea hg 


dence in a civil ſuit, for it might have been on the evidence of a — * 


bine ſues for other notes from B. hy e 


| FM had been ſxilfully done, otherwiſe he ought not to have 


it, and evidence cannot be received that any particular matter 
Lucas, 1 AT * Pri. 43. : 8 DE 


EE. > DAE | kk — ö ; 
2. enn eee eh the 1 


leffor, unleſs he proves actual payment, eſpecially-where te | 
petfon who bgned the receipt is living, for he ought to have been | 


examined in the cauſe. Per Lord n . Manning v. 
Lechmere, * 453. © | 
ST i 5 
id D410 | | * 50 


n keeper of records cance be exalted as to the mages . 
of them, but he may give evidence of the condition of ( . 


e Leighton v. Leighton, 
1 Str. 210. 
2. In a warrants againf the bailiff of a corporation, he Pot. _ 
ms ane N and B. two bailiffs thereof. Iſſue G. * 5. 
ng taken upon their being bailiffs, a judgment of ouſter in a 
guo worramo againſt them was held admiſſible, but not conclukive 
evidence. Rex v. Hebden, 2 And. 388. 2 ftr. 1109. 8. C. Rex'v. 4 
Grimes, 5 Burr. 2601. 8. P. 1 
2. The record of a criminal con iion cannot be given in eri Vide Rich 


* nv 


intereſted in the civil ſuit. Cams v. MiCarty, Trin. 9G. 2. — 
22 AN. 31 1. p weg ITY 
4. Therefore if A., convicted of 2 note from B. to 


depofition of a dead witneſs to prove B.'s owning the forged note, 

yet the record of conviftion cannot be read; but the forged note 
may, and the marks of forgery ſhewn. 1h. + 

5, In an action upon the caſe for unſkilfully rarniſhing ſome 

ts, the defence was, that defendant had <P in an action 

or work and labour, in C. B., for varniſhing theſe prints, and the 

record in that action was tendered as concluſive evidence that the 


recovered.” But Lord Kenyon, C. J. rejected the evidence. For 
a record is only evidence of ſuch matter in ifſue-as appears upon 


not mentioned in it came in queſtion under it. * „ 8 | 


( b. 64) Bieler Bek. nag. 


I * a queſtion concerning the plaintiff's legitimacy, on a trial 

at bar, an my a day-book, where the entties were made 
immediately after chriſtening, and ed into the regiſter 
every three months, was not allowed to be read to contradict the : 
regiſter-book, in which the plaintiff was entered in the ſame man- 
ner as a lawful child. Per Probyn and Lee, Datos Page J. 
— _ v. May, 2 Str. 1073. 


U4 _ ane LM 2. The 


— 


. The- regiſter of the Nary-offce, with proof of the met 
{4 N. 49)- there uſed-to return all ng amy d. d. is ſuſi- 
13885 ciant evidence of a d en c SG: 


4 o 2 | * a9 · 3 | i Heki 
„ 6 b. 66) Rentals, 


a Wu. 8 dia rentals, and bailifs * admitted mo- 
'Y © . ney receiyed by them, they are evidence of payment bythe. 
_ - tenants; ſo as to infer title in the leſſor. 1 ee 
* * Manning v. Lechmere, 148, 4536- ; 


— — 1 b. 6g) Seals of Courts, Univerſities, 8 
LT * is. not necefory in prove.the- algo TM RY 
. „ 1 came manger. as the ſeakof- an individual, by producing che 
vl  witnels who ſaw the ſeal affixed. But when an inſtrument have / 
ing a ſeal affixed to it, purporting to be a corporate ſeal, is pro- 
2 86 duced in evidence, it is neceſſary to. that it is the ſeal of 
5 „the — if there be any doubt about it; otherwiſe any. 
©" plixunoent with a ſeal to it might be produced. in court as an ins. 

as nt ſealed by the corporation. 

u an 'aQibn, thetefore, brought by a phyfician for calling 
Bun A — the declaratian averred, * that he had duly taken 
de che degree of Doctor of Phyſic,“ and to 1 the averment 
2 Miploms 1 under the ſeal of the univerſity of &. Andrews in Sc. 

land was produced; but no proof dein given of its being the 
ſeal of that body, the evidence was held inſufficient by Land 
Kenyon at the trial, and afterwards in B. N. n motion to fee. 
afide th za ns 8 Term Rep. NOR, 


* 2 . 6. b. 750 Signet Manual. / 
W.: king's Ggn-twanual ma be given in evidence by the/de- 
fendant'on an indictment for returning from . e 8 
The condition of it, in the preſent caſe, was his f Hig 852 
to the ſatis faction of the recorder, to tranſport bim 
d ſecurity, but did not go abroad. The twelye ror were * 
opinion that as he had complie with the condition, he 
cannot be indicted for returning from tranſportation, unleſs the 
Wh had revoked his grace on account of the fraud. Rex v. H. 


Fane 35 55. 5 ann 
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4. b. 72) Stams. 
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Leaſe in 12 and not under ſeal, cannot Rb eh gen 
A evidence ring is ſtamped. Goodtitle ex dem. r (F. 3, 


LIT 87. ** 235. Fer » a_bill” of fale of gots FT 


2: On an aig for forging a bill of N ts held 
not be ſtamped before it is received in evidence, purfuant to 
e * nk oy e Co 


þ e hn 
Rex v. BI FR 
- 4. But annexi another Pos of . wi A — 
— _ amp muſt” be en the 

if, and to obtain this the penalty mult bs paid. Rex v. Reeks, | 
Ar. 776. Lord Nuym. 1445. 

g. A bond; in the condition whereof # mortgage demiſe is con- 
tained, need not have two ſtamps. Barnes, 463 
6. A writing without ſtamps, ps, being an agreement (e. that A. Bat now Jt | 
an partner Hall work mines in B. 7 ground, round, and B. ts have 's 7. 1 
« proportion, and be alſo partner for an eig brb, „) and neither a leaſe c *. 
27 aſlignment, may 7 be e e evidence ae 

againſt a ſtranger. Harker v. Birchbeck, 3 | 
77. A ine rene ye theſe words: * 4. dell re ang 26 ' Eftwicke c. 
to B. for the term of years,” cannot be given in gvi- ple | 
dence without a ſtamp. For though a parol leaſe for three years 735. 


is good, yet if a man through caution will reduce it into writing, 


be muſt pay for the ſtamp. © Profor v. Philips, Hereford Sum. Af. 
elne 
8. Articles of agreement under cannot n 

dence, unleſs ſtamped with a decd ſtamp, although they are Nat. 3. 
ſtamped: with an agreement ſtamp, which is of the ſame value, As. 2792, 
but differently formed, Held in B. R. after conſideration of the faid to bare 
caſe of Legge v. Die, B. R. Baf. 30 G. 3. where the ſame point orherwile by 
was faid to have — ruled differently. Rebinſon'v. Diryberoagh, Gould, J. 


of greater value 
than that — by the re acts cannot be received in evi- 
dence, though the ſtamp is applicable to the ſame kind of inſtru- 
ment, i. e. would have been e e u e a larger 


ſum. Farr v. Price, afl. Rep. 55. 

10. But a copy of a newſpaper may be read in evidence in an 
infor mation for a libel, though not — for the ſtatute o 
ſubjeQts the publiſher to a penalty, and does not declare, like thoſe 
vhich relate to- deeds and e | 
i eridenge till ſtamped. Kar. Far, Peale ö 
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— ( b. =" Things dans & Rb at another 11 
* gy 76. 


. „TSH e evidence that» trial was had between the 

es Js parties, ſo as to introduce an account of what a wit. 
JP, oo end gh bk rg ide, Pitton y. Walter, Surrey 
. 5 == 5G.'3. Per Prat, C. J. 88 1. Re. v. Lina, 
PE yn nn Wy ot er reg 


Coppa the lung Why; apt ha way and his en 
him, but be not i were admitted to ſwear what 
Leal in * 8 W 2 ry 
0 away plaintiff's Y «h 

. _ 24 Cor. 2 W . N. F. 243. - wor 
2 . In courts, of Jaw, the evidence which a. witneſs gave on a 


(A. b. 32)s former trial may be uſed on a ſubſequent one, if he die in the in- 
- * terimz 261 my age pay: put Ego} wa 


—— Ee PT * Jl, e bp. 


4 on Terriers. 


an I. AN al terrier or ſurvey of a mand, whacher corteblallics), or 


temporal, may be given in evidence, for there can be no 
other way of aſcertaining the old tenures or boundaries. Bull, 
1 Z. 2 ar, 
af ner! ied be is not evidence for the parſon unleſs ſigued 
5 as well as the parſon; por then neither, if 


pl 12. 


it s to deſerve very li 
by the ſubſtantial inhabitants; en neee u. u 
* Bb. | 


. b. 75) Transfer Books of « Company. 


A Broker's teſtimony is not evidence to proye the transfer of 
(A. 26), ſtock. Copies from the books at the Bank ſhould "Pal 
p24 Rn ere Heer 
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Fu of his nomination though it be ſigned by them, jet 
Need, unleſs it be liaiſe Ggned | 
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A. b. 76) Verdic. 22 
3, PRODUCING gr pts n g eidene of th ved, wi 


ment was 
Pitton v. Walter, 
v. Clarke, Bull. L. N. P. 234. 
. EF verdict be offered in evidence, it ought to be proved | 
an 2 of the verdict, and r upon it. 
118, Oe. 
3. But it is otherwiſe in the caſe of an iſſue out of Cha 
becauſe it is not uſual to enter up judgment in ſuch caſe, and 
n that the verdict ſtands in ſorce. 
—_— Clarke, Bull. L. N. P. 234. e pes nor 
Jones, 1 Barnard. B. R. 23. „en in: 
* Pri. Caſ. 648. f 
4. And in debt on bond for 200 J. i 
2. A ſet- off. To prove the ſet · off, the record of a verdict tis 
245 J. in an action where the preſent plaintiff was defendant and 
the preſent defendant plaintiff was produced, and the pen was 
ſo indorſed. It was objeQed, that the poffea was not ſufficient 
evidence, but that the judgment ought to de proved: but ruled by 
Lord Kenyon, that the mere production of the peſlea was ſufficient 


of the final judgment: for it may be the judgs (4A. U 73). 
9 or a al» Sal granted. "Per Pratt, 85 7 F% a 


Ax. 3 G. 1. 1 Sr. 162. 3 (r. e. 52, 


to eſtabli the demand to the extent of the ſum indorſed, as the 


verdict in the —_— and defendant had a verdict. Garland v. 


| Scoones, 2 Eſpin. Ni. Pri. Caf. 648. 


5. A verdiet taken in cm. Salop. concerning . Wales be- 
fore 27 H.8. c. 26. which united Wales to England, may be read 
in evidence, for it is not void but voidable. Lein v. Leighton, 
Trial at Rar, Eaf. 6 G. 1. Str. 308. | 

6. A verdict for him in remainder ſhall be evidence tor a ſubſe- 
quent remainder-man in the ſame deed ; for though he does not 
claim n yet he claims by the 
fame deed. . 1 LA. Raym. 730. . 

7. If a verdict be had on the ſame point and between the ſame 

it may be given in evidenet, though the trial were not had 

the ſame —4 Sherwin v. Clarget, Bull. L. N. P. 232. 

5. One M. moves =p va one L. By a debt, L. filed a bill in 

the Exchequer again or an ig anction and account, cha 

M. with being 15 partner. Icon directed an iſſue — — 
A 0 th been partners at any and what time, and the ver- 

| . partnerſhip for a ſpecified time. In qſumgſ for 

ears 9881 and Felivered, charging M. and L. as partners, the 
record of this verdict was offered in evidence to prove. the part - 
nerſhip at the time when the goods were furniſhed, being within the 
time found thereby, and held Sled Kenyon, C. J. to be admiſſible 

and concluſive evidence of the faQ, though the plaintiff in the 


res, 


* 


| res inter alios afta, both defendants bein parties "OPIN: in 
that ſuit, and it being open to M. on that iſſue to rebut the idea 
ol partnerſhip by every evidence he could offer. TOY: v. Men- 
beim & Levy, 2 Eſpin. Ni. Pri. Cal. 608, © h 
9. The exception of a verdict being ver inter aer dBa is not 


anowed in caſe of cuſtoms or tolls. * of London v. Clarke, 
* Carib. 1814.1. 


10. In an inne whether a churchwarden ought to be elefted | 


dy a ſelect veſtry, a verdict in an action againſt the official for 


a falſe return to a mandamus brought to try the ſame right be- 
week cher panier war beld by Lord Kenyon, C. J. to be admiſh- 
ble evidence; and ſo alſo the copy of a judgment on a feigned iſſue 


_ _ try the ſame queſtion between diſtinct perſons. Sora of v. 


Banner & al., Prae's Nh. Pri. Caſ. 156. 

+ 24: A verdict with the evidence given in an ation brought by 
the carrier for goods delivered to him to be carried, ſhall be given 
in evidence in an action brought by the owner againſt the carrier 
for the ſame goods, for it is a ſtrong proof againſt him that he 
hed the plaintiff's. goods; and in caſe the witneſs be dead, or 
 cannat be found, it is the beſt evidence that can be had, for it 
amounts to a confeſſion in a court of record. Par: Hott, UW. 


© © of Guildbalh Bull. Le V. F. 24. 


12. Treſpaſs for-fiſhing in the plaintiff * 9 brought againſt 
A4. the ſervant of B., who claimed a right of fiſhing there. Ver- 
- «iQ and judgment for the plaintiff. Plaintiff then | brings debt for 
the penalty under g G. 3. c. 1.43. againſt C. another of the ſervants 
of 4 who was the real es in 5 both cauſes, this ſecond tre(- 
— committed by his command, in order to try the right 
ot e record of the rerdict and judgment againſt 4. is admiſ- 
ſible evidence to ſhew the plaintiff's exclubve right to the fiſhery 
in this action a 5 3 ig nat condluſive. ner 
. William jOrge, Dougl. 499. | 
13. Though a conviction in a court of eriminal juriſdiQion be 
| concluſve evidence of the fact, if it afterwards come collaterally 
in controverſy, yet an acquittal i in ſuch court is no proof of the 
reverſe. Thus if the father be convicted on an indictment for 
baving two wives, this would be concluſive evidence in ejectment 
where the validity of the ſecond marriage was in diſpute. But an 
- acquitta] would not prevent the party from giving evidence of the 
former marriage, ſo as to bar the iſſue of « ſecond; for an . 
auittal aſcertains no fact. MS N. P. 245. 

14. In an indictment againſt the pariſh of Tages for not re · 
pairing a road, Lord Kenyon held a copy of a record of a 2 
7 nvidlion for not repairing it, when not impeached for fraud, to 
be concluſive evidence of their being bound to repair. He added 
Il admit, that had there been an acquittal the record would not 
have been evidence for the pariſh of lingtom, becauſe other parties 
might have indited them who could not be bound by the re- 
cord. There are many caſes where a record is evidence againſt a 
periabs though it is not ſo for him, Rex v. Inbabitants of St. 

_— Peake's Ni. Pri. Caf. 21 9. 0 
| | 15. 
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ſtated, © that ide was Joined 
« in a certain cauſe wh — was plaintif, and' —— defend- 
«ant, which iſſue came on to be tried; ee. before a jury, tc. 


45, An indiQment for 


' « and was afterwards referred, Cc. that defendant committed 
_ « wilful and corrupt perjury „ee. The ni priur record was 


produced, which ſtated the iſſue joined, and the award of the ju 
eſs, but there was no poflea indorſed, of the cauſe having 
referred. But parol evidence of the officer was offered to prove 


that the cauſe came on to be tried, and the rule of court to 


the reference, and it was contended that this was the be 

dence, for the jury having given no verdict, there was — to 
indorſe on the pefea. But it was objected for the defendant, that 
whether a trial was had or not, could only appear by the record, 


ie. by the indorſement of the Poftea ; and notwithſtanding the re- 
ference the peſtaa ought to be indorſed: that the jury was ſworn,” 
and either that a juror was withdrawn or a verdict taken for the 


plaintiff, ſubject to a reference. Lord Kenyon, C. J. was of opinion 
that the proceedings muſt be proved by the record, and not by 


ol evidence, but thought at firſt that it might be then indorſed 


in court by the officer: but aſterwards changed his opinion, ſince 
when indorſed it could not be given in evidence in another cauſe 


without being ſtamped, though it was not uſual to ſtamp it on 
making it up. The defendant was acquitted. Rex v. 3 | 


Page, Cn. Ni. Pri. Caf. 649. n. 


Variance 1 in Time or Place. 


1, ROVER for a mar The ester of converficw C46 54 a ut 
led of .. y | 


demand and refuſal on the 2d of May. It was objected. 
that it appeared on the niſi prius roll that The bill was led e 
Baffer term, and there being no ſpecial memorandum, it muſt refer 
to the firſt day, which being in the beginning of April was long 


(B. b) What Things may be given in » Evidence — 


before the demand and refuſal. The writ may be given in evi- Nu, Joba- 
dence to prove the ſuit commenced ſubſequent to the refuſal. 8 | 


Morris v. ah & al. 3 Burr. 1241. 


2. In an action on the caſe for negligence, proof that the de- 
fendant's boat ran down the plaintiff's “ in the half-way reach 
* in the Thames,” will ſupport an allegation in the qeckipurion 
that the boat was run down in theſhames near the half If-way reach, 
becauſe the place is immaterial. Drewry v. Twiſt, 4 Term "Reps 


4. So where an action on the cafe was broug 8 
ae; that'defondant would procure le les, a booth at the Pert 
rate on Barnet common, and the declaration alleged Barnet com- 
3 * whereas it was in Herford, * 


1, er ne plc is material, 40 here «jutiation ls | 


909 


axtey 
(Y. a}. 


| to be furplubige, ft bein 


county the common lay. Fritb v. Gr 1 Term Rep. B. R. 561. 


4 Pull, & B/. 225, 


A 


: 
„„ 


- 


6 immaterial to the agreement in which 
8. But in an action for a malicious proſecution, the day of the 
former trial, though alleged in the declaration under a videlicer, 
mult agree with that ſtated in the record produced in evidence to 

X. 590 - Joy oe the GS-2 all 

6. Action in the caſe for raiſing the foot-path on each fide of 

the plaintiff's houſe, whereby the water wag collected in front of 


. Declaration ſtated, that plaintiff was poſſeſſed of a mefſuage at 
- Sheerneſs. in the county of Kent. At the trial it was proved that 


the bouſe was fituate in the pariſh of Minfer, which is contiguons 
to Sheerneſs ;. that Sheerneſe is extra · parochĩal, but that both places 
ulually go by the name of Sheerneſs. Verdict for the plaintiff, 


*which C. B. refuſed to ſet aſide on the ground of a variance be- 


tween the evidence and the declaration; for as the houſe was not 

ſtated to be in the pariſh of l it is well enough, ſince it 

appeared to be within the diſtrict o 7. Burridge v. Jakes, 
% / 8 N — 


1 (C. b) Proof. Good or not, though- it comes not 


* _, fully up to the Suggeſtion. 


| 1. ACTION for a falſe return to a mandamus to ſwear the plain- 


tiff into the office of churchwarden. The plaintiff ſet out, 


that he was elected, and preſented himſelf to be ſworn, but was 


refuſed, and non finit electus returned. Lord Raymond, C. J. held, 
that he need not prove the preſenting himſelf to be ſworn, becauſe 
it is but a circumſtance, and not to the point of truth or falfity of 


e return. Basen E al. v. ef 2 Str. 728. 


2. In a declaration in prohibition to try the right of electing 


churchwardens, it was ſlated, * that from time immemorial there 


had been a ſelect veſtry compoſed of a certain number of ſelect 
« perſons.” It was held by Lord Kenyon, C. J. that it was in- 
cumbent on the party making that averment to prove that the 
veitry has conſiſted of a preciſe definite number. Berry & al. v. 


- Banner & al., Peakes Ni. Pri. Caſ. 16. 
3. Debt on 2 G. 2. f. 24. / J. for bribery at an election for 


members to parliament. The declaration charged, that Mr. L. 
ond Lord E. had declared ves candidates ; and whilſt they wer: 


candidates, that the defendant bribed one V. who had a right to 


vote, to vote. for them by name. The evidence was, that the bribe 


- - was given or offered for him to vote for Mr, L. and. bit friend, 


not naming Lord E. On a motion for a new trial, the court of 


E. B. were of opinion, 1. That the plaintiff need not give evidence 
to ſhey that the perſon bribed had a right to vate; for the man 
who has given money for the vote ſhall not be admitted to ſay it 

de eſpecially as in lis caſe the perſon nQually did your 
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4. le need not appear by evidence that Lord E. was then a candi- 
dite. 3. The evidence is ſufficient, if it prove a bribe offered to 
yote for Mr. L. and his friend ; for Mr. E. was a candidate; and if 
bribing to vote for one be proved, it is ſuſſicient, Combe v. Pitt, 

Burr. 1586 © wh | 
1 4. In 3 which runs with the land, evidence that 
the deſendant is in 28 heir, will ſupport a declaration charging 
him as aſſignee. Deriſtley v. Cuftance, 4 Term Rep. B. R. 75. 
g. In an action for penalties on the poſt-horſe act, if the offence 
reed be the letting and not accounting for divers, to wit, eight 
„ proof that the defendant let and did not account for fue 
- wilt ſupport the declaration. Radford qui tam v. M*Intoſb, 

3 Term Rep. B. R. 632. T 
6. In a penal action for exerciſing a trade, not having ſerved 

an apprenticeſhip, if the declaration ſtate that . he forſeited 404. 
« for each month,” plaintiff is not obliged to prove that he exer- 
ciſed the trade all the time laid in the declaration; but ſhall re- 
cover 28 many penalties as he can prove months in which he uſed 

it. Powell gui tam. v. Farmer, Peate's Ni. Pri. Ca. 57. | 

J. In an indictment on 17 G. 3 c. 26. / 7. for taking more 
than 0 7. in the 100 J. for brokerage, it is not nectffary to prove 
that the defendant took the exact ſum laid in the indictment, 
though it is not laid under a videlicet, for the quantum of the en- 
ceſs is immaterial, and the court relied on Rex v. Burdett, 1 Lord 
Raym. 149. Rex v. Gilham, 6 Term Rep. B. R. 265. 
8. Upon payment after the day and before bringing the action, 
it was pleaded to be a payment of the principal, and all intereſt 
then due, On evidence it appeared a groſs ſum was paid, which 
upon computation did not amount to the full intereſt, but it was 
ſworn that the plaintiff accepted it in full, and held well enough. 
Price v. Brotun, cor. Raymond, C. J. 1 Str. G 1. 

g. In caſe the 1ſt count in the declaration ſtated that plaintiff 
had contracted with defendant for the purchaſe of an eftute, had 
made a depoſit, and been at conſiderable expence in examining the 
title; that afterwards it was agreed that the contract ſhould be at 
n end, and the plaintiff receive back his depoſit with intereſt © 
thereon, and the expences of examining the title, &. The plain- 
tif was nonſuited before Eyre, C. J. not having produced a written 
contract in ſupport of his declaration, on the ground of its being 
a contract for the ſale cf lands within the ſtatute” of frauds, 
29 Car. 2. c. 3. /. 4.; and the coy of C. B. refuſed: to ſet it 
abide; for the contract itſelf muff be ſhewn before it can be 
2 50 to have been abandoned. Walker v. Conflable, 1 Pull. & 
Nee ein 
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38 (F. 'bY What Feldene the Parties may 3 each 


other or Strangers to produce; as Court * 
Books of Account, Church Books, - {| 


6 the commiſſioners fot 


and determining the debts of the army, at * 

prayer of the defendant; being an officer's. widow. 
| Thurſton, I Str. go4. a _s 
2. On a motion that the mayor who prefided at ** election 
produce the original poll- book at the trial, it was denied; 


de. or, per cur. We never order the original to be produced where 


the copy is evidence, without ſome particular foundation, as an 
aſſidavit of eraſure or the like. Brocat v. the TO and Aldermen 
of the City of London, 1 Str. 307. © 

3- In an action for a wager reſpecting the amount of certain 
rene books.” Fer Lord Lat Þ and e, 
revenue er and \ 
& per cur. in Atherfeld v. Beard, * B. R. 616. 
4. In an action for treſpaſs and falſe impriſonment againſt the 
defendant as governor of 2 factory in the Indies. Raymond, 
C. J. ſaid he would not oblige the Zaft India Company to produce 


their book of letters in evidence for the defendant. Shelling v. 


Farmer, 1 Str. — Y fee FRO TY M. 
| 80 a rule r uſed to in eir private relating to 
- t of their ſervants. 2 Thernbill, 2 Str. 717. 
6. In an action agaiuſt a poſtmaſler for intermeddling at elec» 
tions, the court denied a motion to inſpect the — books, 
5 a copy of his deputatiou. "Crewgui tam v. Saundert, 
2 1005 
7. If chery be a mole of for an information quo warrants, the 
court will make a rule ſor defendant to inſpect charter and corpo - 
ration books. Rex v.  Hollifter, H. 9 G. 2. B. R. temp. . 
8. An information in nature of a quo wurranto to ſhew by w 
nuthority the defendant claimed to hold a court leet in the borough 
, of Wigan being moved for, the defendant obtained a rule to in- 
ſpect Se books of the corporation who were the proſecutors. But 
upon ſpecial motion it was afterwards diſcharged, this being a 
matter of a private claim between the defendant and the corpora- 


tion. Re v. Dr. Bridg Str. 120 
9. A ſtranger affected by a Hela 74 a company has 3 + a 
to inſpect their books and take copies. Breuer Company v. 
fon, Barnes, 236. 1 | 

10. Defendant, lord of a manor, who inſiſts on a modus, is not 
obliged to produce the court rolls to ſhew what proportions of it 
are paid by the other defendant's tenants of the manor, Biſtop of 


8 Bunb. 269. 
355 TIRE, Oy 


\ 


2 - Ebidenoe, | 
11. The tenant of a manor has a right to ĩnſpect the court rolls, But « 
but he cannot have a rule for it without affidavit that he has apy badge 
plied and been refuſed. . Roe v. Aylmar, Barnes, 236. Rer v. fight onteſs 
Ghelley, 3 Term Rep. B. R. 141. | oe ſome cauſe 
4 in which his interefts are involred. Rex v. Allgood, 7 Term Rep. B. K. 746» + 
12. Action between two freehold tenants of a manor, with a 
E n right to common ſet up by the defendant, he ſhall have 


„ 


. 


e to inſpect the court rolls of this freehold manor, as to the | 
uſage and cuſtom of common right. Hobſon v. Parker, Barnes, 237. 29 
13. 8o in an action againſt a freehold tenant for an amerce- | 
ment, he ſhall inſpe& ſuch entries in the court book as relate to 
amercements. Baldwyn v. Tudge, Barnes, 237. | * 

14. The lord of the manor brings ejectment for lands, claiming 
them as way. nag The defendant is a freeholder of the manor, - 
and claims them as freehold. The court will not grant him a rule 
to inſpect the court rolls of the manor; for the plaintiff is not Cited pe 
obliged to aſſiſt the defendant to make out his title. Smith v. — 55 
Davis, B. R. 1 Will. 104. | Talbot v. Villebois, Mich. 23 G. 3. S. P. 3. L 
135. On an information againſt the defendants for a miſde- | 
meanor in taking money on granting licences to alehouſe keepers 
in Ipſwich, the court refuſed the proſecutor a, rule to inſpect the 
books of the corporation. Rex v. Cornelius & al. 2 Str. 1210. 
16. An information being filed by the Attorney-General againſt 
the Vice-Chancellor of Oxford for a miſdemeanor in his office as 
Vice-Chancellor and a juflice of peace of the Univerjuy, the court will 
not grant a rule for a perſon on behalf of the crown to take a copy 
of thoſe ſtatutes of the Univerſity, whereby it would appear what 
the duty of the Vice-Chancellor was. Rex v. Dr. Parnell, Vice- 
Chancellor of Oxford, 1 Wilſ. 239. 1 Blackft. Rep. 37. 
17. So a rule to compel a corporation tp furniſh evidence from 
their books, which was neceſſary to convict the defendant on an 
N or bribery vas denied. Rex v. H:ydon, 1 Blac lt. 
op 381. 3 3 | 
18, 80 . 8 information againft overſeers for making an we” 7H I 
gal rate, inſpection of the pariſh books and papers not b . 4, 

« granted. Nen v. Lee, Mich. 17G.2. 5. ” 8 
19. After the fire of London, power was giyen to the city to ſet 
out the public markets, which was done in an accurate manner, 
and entered on their books. In an ejectment brought by a leſſee 
of one of the markets, wherein rene were in queſtion, 
the court granted a rule to the plMntiff to inſpect the books, and 

| take copies. Warrener v. Giles, . Str. 954- 8 

20. ſeſhons books are public —.— which every one 
has a right to ſee, Herbert v. A/bburner, B. R. 1 Will. 297. 
21. In an action between a Smithfield factor and a grazier, 
the defendant obtained a rule for the plaintiff to ſhew cauſe why 
he ſhould not produce at the trial the ſeveral books wherein he 
enters the accounts of beafts fold and money received on the 
defendant's account. No cauſe being hewn it was made abſo · 
lute in Goater v. Nunneley, 2 Str. 1130. 5 . 
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- 3 Term Rep. B. R. 579. , 
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22. On a return to n mandamus to admit a perſon into à com- 
pan „it appeared to be a queſtion, Whether the maſter he ſerved 
Had deen admitted to his freedom in the corporation. at large? 
The court granted a rule to inſpect the cbrporation book, wherein 


> - "admiſſions of freemen were entered; ſaying that every member 


of the corporation had as ſuch, a right to look into the books 
for any matter that concerned Himſelf, though it was in a dif. 
pute with others. Rix v. The Fraternity of Hefmen in Newcaſtle 
E Str. 1223. N 


1723. In an Action brought by a prebendary againſt his den 


fot part of the profits of his prebend; it was ruled that he might 
inſpect the charters, ſtatutes, infunctions, and acts of chapter. 
Dr. Young and Dr. Lynch, 1 Blackt. Rep. 27. | 

- 24. Ob an iſſue to try a modus, the plaintiff may be ordered to 


Produte the books of former rectors, if they have been produced 


ut the heati Bennet v. Treppns, Bunb. 143. | 2 
25. In treſpaſs for falſe impriſonment, the plaintiff having been 


fued in the court of conſcience in London and taken in execution, 


now obtained” a rule to inſpect the book of the proceedings ſo far 
us related to the ſuit againſt himſelf only. Wilſen v. Roger: 
& al. '2 Str. 1242. 7 | | * 
208. Plaiutiff in tre ſpaſs for a diſtreſs taken fora fine fer bythe lieu- 
tenancy of London, ſhall have leave to inſpect their books, and take 
- "copies. But the commiſſioners ſhall not be compelled to attend with 
the bocks. Edwards v. Veſey, Trin. 8 G. 2. B. R. temp. Hardw. 128. 
27. An elector Who is an officer in the poſt- office, and ſued on 
Ann. Has a right io inſpe& corporation books where the free- 
men's names ate infolled, and to take copies. Richards qui tam 
v. Partien, Barnet, 235. n 
28. Defendant holder of takes at an horſe race ſhall give plain- 
"UF a copy of the racing articles, at the latter's expence. Gracewced 
v. — 3 8 ee e eee 
29. The cvart Will order 3 juſtice of peace to give a copy of 


| er 26). the information, and to produce the original at the trial of an 


action for falſe impriſonment againſt the informer; and alſo the 
"conſtable to produce the original warrant. Welch v. Richards, 
Barnet, 468. 2 i oY i 


* 


30. The court will not make à rule to inſpect the books of 


a company plaintiff, if ir is not a public company, but defendant 
may give notice to have them produced at the trial. Charitable 
Corporation v. Nobdrraſt, Trig 8 Geo. 2. E. R. temp. Hargw. 130. 


31. The books of a company not a corporation nbr truſtees for 


a party, ſhall not be infpected. Smith v. Huggins, Barnes, 136. 
32. Plaintiff in treſpaſs brought for tolls taken of Him has no 
right to inſpect the books of the corporation whoſe ſervant took 
the toll. Hodges v. Aikis, 3 Will. 38. : 


33; The caſe of . v. Atkir ſeems to have been over. ruled 


in Mayer -of Lynn v. Denton, 1 Term Rep. 689. * Corporation of 
"Barnſtaple v. Lathey, Tem Rep. 303. Mayor Oc. of, Lanen 
v. Mayer, &c. of Lynn, 1 H. Blackft. 111. Ste allo Rex v. Babb, 


34. But 


/ 


7 - 


n ; Evidonee. 
4. But in an ation by the gorporation of Southampton againſt 


= 


the dear, who was not a member of it, for tolls, the court 


of B. R. upon conſideration of all the caſes and the practice in 
equity, over - ruled theſe caſes, and denied the defendant . a fule 


0-inſpe& all the corporation-books, papers, writings, and orders 


of council, touching the matter in queſtion, and take copies 
thereof, paying a reaſonable ſum for the ſame, and confirmed 
the authority of Hodges v."Athis, Mayor, &c. Southampton v. 
Graves, 8 Term Rep. B. R. 590. 

5. A leſſee of the dean and chapter of Canterbury, defendant 


in ejectment at the ſuit of their truſtee, ſhall not have liberty J 


to inſpect their books. Ord v. Stubbs, Andr. 47. 
36. The court will not grant a certiorari to remove the land- 


tax aſſeſſments on account of the many inconveniences to the 


public which would attend it. But that there may not be a 


failure of juſtice, if an application be made for an information 


againſt the commiſſioners of the land-tax, they will admit an 
atteſted copy of the aſſeſſment, inſtead of the II Rex v. 
. 2 Term Rep. B. R. 234. N 


Penal Statutes. 


12 Via. Via. 155, 5 


An indictment for exerciſing the trade of a tanner need not . 


ſet forth the negative of thoſe exemptions contained in 
1 Fac. I. c. 22. for theſe exceptions are to be taken adyantage of 


in evidence upon not guilty. Rex v. Pemberton, 1 Blackft. Rep. 230. 


2. But the defendant cannot under this plea avail himſelf of 
any matter that goes to the juriſdiction of the court. * qui 


"tam v. Handgft, ene B. K. log. 


(J. b) Evidence. What may be given in Evidence e 


in Mitigation of Damages. 
1. LA CTION for words, and not guilty pleaded. Lee, C. J. refuſed Pf 


to pot mit proof of the words being true to be given in miti- (0. b. . 


gation of damages; ſaying, it was a determination of a large majo- 
Tity of the judges that it muſt be pleaded, whereby the plaintiff 


may be prepared to defend himſelf. Underwood v. Parks, 2 Str. 


1200. Smith v. Richardſon, Barnes, 195. 8. P. By the twelve 
Jadges, where the words amount to treaſon or felony. 

reſpaſs and impriſonment mg the deputy- governor, for 

facts done in the E Indies. Defefidant, on not guilty, gave in evi- 

dence a teleaſe given by the plaintiff to the Eat India Company in 

rſuance of an award, whereby reciting he had ſuſtained ſeveral 

þ worn by the company's agents, particularly the deputy governor, 

award him 1000/.; and order him to give a general releaſe, 


-Detendant being no party to the releaſe could not plead it, but f 


Eyre, C. J. allowed him to give it in evidence in mitigatian of 
damages. Sbelling v. Farmer, 1 Str. 640. My 


(L. b) Evidence. Repugnant to the Iſſue. 
„ 


a Vin. 160. 
„ 


* 


We” . . | N 
© ” ö 4 * 4 N - - 
+ - p ” i ” 
5 E 8 9 — ' xy | * ® 
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gh ; 8 . L N yy! ga 1 f 2 
- 2. (O. b. 1) Evidence, What may be given on the > 
| general Iſſue, upon Not guilty. 
ate (1. b). 1. WW HERE a ſpecial matter may be given in evidence, if it 4 T 
> happen after the action brought and before plea pleaded, the de 
4 it may be taken advantage of on the general iſſue. Bird v. Ran- of the 
dall, 3 Burr. 1344. Sullivan v. Mountague, Dougl. 107. bad b 
Ae, 2. Treſpaſs for ſeizing plaintiff's veſſel as a ſmuggler. A cer- iſued. 
(A. b. 16), - tificate under 4 G. 3. that there was probable cauſe of ſeizure, was > 
KS, granted by the Admiralty court, (who had pronounced that the fenda1 
veſſel was not a ſmuggler,) after the action brought and plea de- acroſs 
lirered, but before it was put upon the record. It may be given in place 
evidence under the general ifſue. - Sullivan v. Mountague, Doug 10). conve! 
„ 7411S es gate u 
x2Via.165. © (O. b. 6) Falſe Impriſonment by Peace Officers. taken 
5 . T RESPASS and falſe impriſonment againſt a juſtice of peace, Hog! 
(F. b. 6), who having convicted the plaintiff for deſtroying game, 


ph ſient him immediately to Bridewell, without attempting to levy the 
voy; alty on his goods. it was agreed, that in aCtions of this kind 
25 E againſt juſtices of the peace, they are obliged to ſhew the 
regularity of their convictions; and the informations laid befare 
them upon which their convictions are grounded, muſt be pro- 
duced and proved: Hill v. Bateman, cor. Raymond, C. J. 1 Str. 210, 
2. Action of falſe impriſonment. - Defendant juſtifies the com- 
mitment as a magiſtrate, in conſequence of an information on oath 
| that the plaintiff had tampered with an officer in the Tower 
_ deliver it up to him when the king ſhould be ſeized, &c. Rep 
| | cation de injurid ſud proprid, &c. The plaintiff cannot give in 


_ evidence a tender and refuſal to bail, but ſhould have replied it 
b | ſpecially. Scher v. Earl of Rechford, 2 Blackft. Rep. 1165. | 
| 3. In treſpaſs and falſe impriſonment againſt a ſheriff's officer; 
to prove the legality of the arreſt, and that it was done under 
Exchequer proceſs grounded on penalties incurred under the lot- 
tery act, defendant gave in evidence under the general ifſue the 


_ writ and the warrant directed to him, which ſtated the information mitted 

againſt the plaintiff in the Exchequer, and the penalty incurred it was 

under the act. Lord Kenyon, C. J. ruled, that the information ſhould 

upon which the proceſs iſſued ought- to be produced. O Connor feQive 

5 v. Charter, 2 Eſpin. Ni. PMC, 641. | FO nent inſtru 
4. The information when produced was of Hil. term, 38 G. 3.; latter 

the warrant was dated the laſt day of the preceding Michaelmas plaint! 


term. Per Lord Kenyon, C. J.— The writ recites a previous in- Pri. ( 
formation on which it is founded: it derives its validity from it, 
- and the defendant was bound to produce it. Here the information 
- 3s ſubſequent to the writy and the proceſs therefore could not be 


- ſaid to be founded upon it. If he cannot produce an informati Tn 
prior to the writ, he has failed in proving his juſtification, and 12 


1 the plaintiff muſt have a verdict, O Comer v. Charter, 2 Eſpin. | 
8 227 N . Ni. Pri. Caf. 641. 2 | , 5 | 5 * e 


1 
' 


＋ 


it 
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8 


= 
= 
* 


oh BESTERAFRE 


WY Treſpaſs. Of Goods carried away. 


1. T againſt a ſheriff's officer for carrying away di-- 


vers goods, &c, If the action be brought by a ſtranger, 


the defendant juſtifying under a eri facias muſt produce a copy 


of the judgment on which it is grounded. Secus, if the action 


had been brought by the perſon againſt whom av xs facias | 


iſſued. Martyn v. Podger & al., 5 Burr. 2631. 2 Blackf.' Rep. 301. 
2. Treſpaſs for pulling down and carrying away a gate. De- 


fendant pleads a right of way, and that the gate being erected 


acroſs the ſame, he took it down and depoſited it in a convenient 
place for the uſe of the plaintiff, Replication of a ſubſequent 
converſion and ifſue thereupon. Proof that the defendant put the 
gate upon his own premiſes, from whence. plaintiff might have 
taken it if he had pleafed, does not ſuſtain the replication, for he 
does. not prove a treſpaſs which is not covered by the plea. 
Houghton v. Butler & al., 4 Term Rep. B. R. 364. : | 
ef, \ 


00. b. 12) Treſpaſs, 
| | See po/?. (R. b. 150. 


(0. b. 14) Trover, 


[ROVER by S. for a ſhip. To prove property he | 
an original regiſter, by which it appeared the ſhip belonged to 
T., and there was an indorſement of an aſſignment to S. ſub- 
ſcribed by two witneſſes, but which could not be proved on account 
of their abſence. It was propoſed therefore to prova poſſeſſion, re- 
pairs, c. and rely upon the poſſeſſory title. Bu Lord Kenyon, 
C. J. ruled, that parol evidence of the plaintiff's titlq was inadmiſ- 
fible, for having qpened his caſe and attempted to goſinto evidence 


4# } * 


12Vio, * 57: N 


: 


via 167 


12 Vin. 169. 


—̃ —ͤ — 


* 
. 


of property, through the medium of written evidence; which had in 


fat in ſome meaſure proved a title out of him, he ſhould not be per- 


mitted to recur to parol teſtimony to eſtabliſh his title. And though 
it was true, that if a written inſtrument was produced the whole 
ſhould be taken together, yet here the written evidence was de- 


inftruments, and the former provi 


title out of the plaintiff, the 
latter muſt be formally proved in 


- 


feQive, for the original regiſter and the aſſignment were diſtinct 


der to veſt one in him. The 


plaintiff therefore was nonſuited. Sherriff v. Cadell, 2 Eſpin. Ni. 


Pri. Caf. 617. 


(O. b. 17) Writ of Right. + ++ 


HE court ſeemed to be of opinion that every thing may be 
given in evidence upon the miſe joined upon the mere ri 


except collateral warranty. 22 v. Clarke, 3 Wilf. 419. 
5 8 3 | | 


4 


12 Vin. 171. 
———̃̃ỹ̃ ñ＋ -ẘaÜ—U—— 


/ 


, Hebden , 


13 Vin. 12 Vin. 176. 


C. b. A Baron and Feme. | 


| Lao, treſpaſs for meſne profits againſt huſband and wife, a fully | 


ment of ejectment recovered againſt the wife alone, who lived 
from — huſband and had a ſeparate maintenance, was re- 
Filed in evidence by Rooke, J. at the trial, and afterwards con- 
| firmed in B. R., for it could not be evidence againſt the huſband, 
Who was no party to the ſuit, © Denn v. White & 5 7 Term 
| R "A B. R. 112. 


be 5) Copier, 5 
8 JUDGMENT of 8 againſt one corporator is concluſive 

- evidence againſt another) who derives title under him, unlcſs it 
ao. 1109 can be impeached as obtained per pg Ren v. ih; M 
e 325 York, 5 Term Rep. B. R. 66. oO cot 
Grimes, 5 Burr. 3601. Aue, (A. b. 62). . SL | 


(P. b. 90 Landlord and Tenant. 


TP, an action for uſe ind occupation, it is vot to be permitted to 
the tenant to queſtion his landlord's title. And where ſuch an 
ection was brought by an incumbent againſt the tenant of glebe 
| lands who had paid him rent, it was held in B. R. that defendant 
cannot give evidence of a ſimoniacal preſentation of the plaintiff, 
in oxder to aroid his title. u enn 1. R. 4. 


— 


P 5. 10) Maſter and Servant. 
Na I. FN an inqidment for high rreaſon, f in conſpiring. to fend 1 in- 
(A. b. 200. telligencę to the king's enemies, a paper found in the poſſeſ. 
fion of I. 


J. one of the conſpirators, containing intelligence 
proved to have been collected by V. S., another of them, and 
which was in the hand-writin of a clerk to V. S., is evidence 


afainſt V. S. Rex v. V. Stone, 6 Term Rep. B. K. 529. 
2. But a paper in the ſame hand-writing not appearing to have 


-, any connection with V. S. is not, for it did not follow that be- 
'+ - _ Eauſe he had employed his N to write one, that he * 158 
55 tors * buns to write the other, 5. 


e. b. 12) Partners, 2 
Dies ane, See avie; (), pl. 3, 4, 3 


1. 1 aſſumpſit for 8 fold and delivered under. an, order of 
Chancery, it was he!d in B. R. upon a caſe reſeryed, that 


| ae Ls quent tothe time of dliyring goods na contrat 
FI may 


IS FSS PERS N 


* e ob ane” 
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Evidence. 75 


may be admitted as evidenoe. to ſhew that the 


were, N 

on ＋ partnerſhip account, if it were doubtſul at the time o f the. 

contract. But if it; clearly appear that no partnerſhip, 5 5 at 
* that time, no ſubſequent. act by any perſon who | 
dg. become à partner, not even an n b liable, 3 
ved or his accepting a bill of exchange drawn on N 1 _ 
re- the very goods, will make him liable in an ere 0 
on. and deliyered, though he would in an action Mt 22 
nd, change. Saville v. Robertſon, 22 Rep. B. R. 
erm 2. In an action of dt for money paid, lai doe and. 


pended againſt one partner, plaintiff after ae a (A. Kun. 
partner offered evidence of the admiſſion of — ee 7 
the money was owing. Lord Kenyon at firſt doubted whether, 
though in an action againſt ſeveral partners, the admiſhon of one 
vas evidence to N all liable, yet that it could be ſo Wwben : 


0 it one only was ſued. He received the evidence, however, with, - - + 
bert to the ant to mays the g bun the pauſe Re 
7 of 0 reference, mr Nd ale f Ni Caf * 3 lA 2 
3- Upon a, count for money, had and received by three defend- 
ants,.the plaintiff ea 9 755 give in evidence money had and received 
by them, 2 conjunction wich a I er who is now dead, 
ding v. Mure & al. 6 Term Rep. ab 
4. Action on a bill of exchange drawn on be f of the Ameri- See(A.b.2),. 
dto 2 company, of which the e were ſurviving. partners. PE; 
an was. alſo a defendant, hut hayin ng. pleaded: his diſcharge under. a 
ebe 836 of Were plaintiff had entered a not prgſegui 2s 
fant : an 2 of H. to a bill ble d againſt him K e 


tiff ee havin at the 1 c anſwer was ſworn, 
p —— a bankrupt, pack pk | 


815 eſt d) wag to 04 all 
ought K chat if H. bad Gal ba 
Wha difcharged by it at the time he put in his — 
wi EIS 5 0 have l but af che time he 3 ur 
| iable with, t * 
and eake's Ni. Pri, Cafe. 20 25 10 et. 4 
nce $g- 4ſſumpfit on 2 bul 8 
LEE he bill wag drawn 
2 Table to rs Ne $f the * met * 
a valuable con 
te- e . "ff. ics Gebel. 
abſconded, and, R. ſubſequently, indorſed the 
„held, 1 Ea e dorſe 
2 hag 2 eſtate in the bill unattended e any 
t K. Was admiſſible to giv 
| 5 had N the bill to plaintiff, fo e 2. baſe 5 E. at 
> of 7 OY iven in N Ro im, the 


a kno 
289 o angthe 4 — derer made 


A new. trial was 


hat 
all XK 
nay | ruler OAK OTY We Ein a | 


: Ante, | 
(A. b. 2). | 


; Via. 176. 
FN. (Nd. 7 . 


4 Term Rep. B. R. 


ac of his bailiff, it is not enough to prove him a 
and that he had given a bond of indemnity to the ſheriff as ſuch, to- 


> CY * 
- # * 
Evidence. 


| o. ; | 
6. In an action for 5 ſold and delivered againſt three part - 
ners, one let judgment go by default, and two of them ſet up a 


. . defence, that the partnerſhip had been diſſolved before the goods 


were furniſhed which had been delivered to-the third, and that 
notice of the diſſolution of the partnerſhip had been inſerted in 
the Londen Gazttte. Lord Kenyon ſaid, that alone was not ſuffi- 


_ cient, but TEN notice by letter or meſſage ſhould be 
perſons who had any tranſactions with the firm. 


iven beſide to al 


am v. Hope" & al. Sitt. at Mm. Mich. 1792. 2 Eſpin. 
Low Wi Pri. 79 | ak, 5 5 Wo 


. 
* 
* 
> 


(P. b. 13) Sheriff, 0 ' 


#1 * 
4 


I, - 11 Poms | 
| A Fa., the ſheriff having levied in preference under the writ of 


another creditor. The defence was, that the plaintiff's writ was 
-. fraudulently ſued out to cover the goods. | 
ginal defendant acknowledged the debt is admiſſible to prove its 


real exiſtence. Kempland 7 Macauley, Peale ! Ni. Pri. Caf. 65, 
6. S. C. w7 | Wy, 
2. In an action of treſpaſs againſt the ſheriff for the wrongful 


29 


gether with proving the copy of the warrant under which he en- 


tered and ſeized the plaintiff's goods. But the privity between 
ſuch bailiff and the ſheriff muſt be eſtabliſhed in the particular 


tranſaction on th beſt evidence: by proving the original warrant 
of execution dirged by the ſheriff 

proving ſuch nofice to produce it as will, in caſe of non- produc - 

tion, let in ſecþndary evidence of its contents. Drake v. Sykes, 

Bart. 7 Term Rip. B. R. 113. | 2 80 

3. But the 

act in : Yahſteyy, 

Doble, 1 Ld. Raym. 190. Drake v. Sykes, ut ſupra. 


© . . 4- But not for the reaſon aſſigned in the report in Lord Ray- 
12 that he had given the ſheriff a bond to ſave him harmleſs; 
t 


becauſe he is t 


general ſervant of the ſheriff, appointed to 
execute his office generally. 


. 


bt for an eſcape againſt the warden of the Fleet. Plea 


5 


of a voluntary return, and ſafe keeping ſince. Replication, ad- 
mitting the voluntary return, but alleging that afterwards, and 


after notice of the eſcape, the priſoner eſcaped again. Traverſe 


of the allegation by the defendant, and iſſue joined thereon, At 


the trial 1 proved a notice of an eſcape to the defendant, 
and a ſubſequent eſcape ; but did not prove any eſcape previous 
to the notice. Upon this Eyre, C. J. directed a nonſuit. For the 
firſt eſcape muſt ſtill remain the gilt of the action, and would be 


purged 


| : ' 1 ; 3 : 
againſt the ſheriff for a falſe return to a writ of feri 


Evidence that the ori- 


eral bailiff, 


to ſuch bailiff, or at leaſt by 


der- ſheriff's confeſſion of an 1 was held 
evidence of the fact inan action againſt the ſheri 


b Lord Kenyon, C. J. and Lau- 
* Drake v. Sykes, B. * ITE: ves 


, , * * "—_—_ 
* 1 2 ">" 
. - E 8 I * 
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Evidence, 2 3 373 
„ reed or not as it ſhould turn out he had or had not been 

| 2 kept ſince his voluntary return after that eſcape. Griffiths 
t- v. Eyler, 1 Pull. S Beſan. 418. (n. 4). | | | 


— 


ds ao (Q. b. 7) Eſcape. EY ——— 
— r (Ab. 7 nf 924 4 d. 
I | t. * debt on eſcape, the return of non eff inventus on the back 
Bf of the writ is ſufficient evidence againſt the ſheriff of the 
; delivery of the ca. fa.; for it is an acknowledgment under his 
pol own hands. Blatch v. Archer, Coup. 63. | | 
" 2. The bailif's name being indorſed on the writ is ſufficient 
evidence that he was authoriſed by the ſheriff to make the arreſt, 
without proving the warrant. 5. | 25 
3- In an action againſt the ſheriff for the eſcape of a priſoner 
q an _meſne proceſs, the plaintiff was nonſuited becauſe he could 
not prove any debt againſt the priſoner who eſcaped. On mo- 
. tion to ſet aſide 9 court refuſed it N the autho- 
ity of Gunter v. Clayton, 2 Lev. 85. Alexander y. Macauley & al. 
. yr 5 Rep. B. R. 611. | | 7820 
its 8 AL — 
Pa 1, N debt upon articles, the defendant pleaded non e and 
4 | I at the trial Lee, C. J. on the authority of Smith 2 Corr, «Fu 
fs 1728, cor. Ar Io B. allowed him to give lunacy in evi- / 
07 dence. Yates v. , 2 Str. 1104. | 2 
* 2. So alſo exceſſive drunkenneſs at the time of ſiguing the deed. 
= cal v. Robbins, Bull. L. N. P. 172. l 
I 3. So a woman may give her coverture in evidenpe. ' Zouch vr. 
by Parſons, 3 Burr. 1805. 4 92 | 2 
0 8 Ra 5 5 : 5 
„ (. Q. b. 13) Ne unques ſon receiv Ia. 13. 
d Hun action of account, a releaſe or plene it mult be 
Y, pleaded ſpecially, and cannot be given in evidence on ne ungues 
\ receiver. Per Wilmat, C.J. Godfrey v. Saunders, C. B. 3 Wilſ. 113. 
55 .. b. 18) Plene adminiſtravit. — 
W- I DEBT on bond againſt an adiaMiſtrator, and plene admini- ng. 
Wo Aravit pleaded. A covenant in the marriage-ſettlement of (T. b. 10). 
ea the inteſtate, whereby he engages under a penalty that he by his 
do vill, or his executors or adminiſtrators, ſhall, within fix months 
ad after his death, pay ſo much out of his perſonal eſtate to truſtees | - 
fe {v9 of whom was the adminiſtrator and defendant in the pre- 
at t action,) to advance the intereſt thereof to his wife during 
it, her life, may be given in evidence on the iſſue of a ſuthciency of 
us aſſets. For it is a ſpecialty debt by which the aſſets are bound, and 
ne for which the adminiſtrator has a right to retain, Plumer v. Mar- 
de Fant, Adminiftrator of, Te. 3 Burr. 138. . 
2 9 = 2. Caſe 


| 


127. 793. 


* 


goods except to the value of 54, which are 
te judgments. Replication, that ſhe- hath aſſets to pay the 
jiucdgments, and alſo the debt and ifſug thereon. If affets are 
proved in her hands beyond the judgments; the may give in evi- 


* 1105. 2 as, » 
P a 


The declaration laid the undertaking to cure as joint. 


- Stapleton, 


% * — 


= 
: ©. Evidence. - 


2. Caſe againſt an executrix, for a ſimple contraft debt. De- 


fendant pleads four judgments againſt her, amounting to. 93. and 


plene adminiſiravit of all that came to bet hands except 5 /. &c, 


and that at the time of ſuing out the writ ſhe had not, nor hath an 


dence the payment of other debts with thoſe aſſets previous to the 
d ich Kut A 
T fupport an- action on 1 Gee, 1. . 2. 4 5. againſt the hun- 
dred for damages for the riotous gewollt on of an houſe, it 


is not neceffary to prove that twelve rioters were aſſembled at the 
* 33 ads 


Paldron, 5 Term Rep. B. R. 14. 


K. *) Afimpin, 


: : 
1 


1. QPECIAL action on the caſe againſt a-furgeon and apothe. 


carys. ſor upſkilfully diſuniting the callus of plaintiff s leg, 

| court 

were of opinion that tbe, apothecary, who was firſt ſent. for, de- 

clining to act alone, and e with the ſur- 

on every time any thing was to be; done, and aſſiſting him in 

oing it, was ſufficient evidence of a joint 9 and 2 
aber 


expreſs-joint contract need not be proyed.,, Sater. v. 
. FC. 2. 2 Will "be wy 0 - 


the commi 
al. Executor ef Gravalt, v. Bullen, Ys 
d 


nee of Fox, Doug). 393. 
3. In an àction for goods fold an | 25 


elivered,, an acknowled 


ment of the receipt of the goods under the hand of the perſon 


to whom the perſon ordering them directs them to be delivered, 


is good evidence of a delivery to charge the buyer. Biggs & al, 


v. Lawrence, 3 Term Repo H. R. 45 9. 
(k. b. N Dene,... 
FYEBT on bond for 100“. and intereſt againſt zn executor. 


D Pleas, non g factum, ſalvit ad diem, & /oluit poſt diew, atrans 


fer of 20,000/. ock made by the executor ta the abligee, under 


the will of the obligor is evidence of payment, without ex "al 
ſhewing that the ſtock was transferred for the purpoſe of fo 


ing the debt. For, pes Lord Kenyon, C. J., it has been a thouſand 
times decided, chat whese à debtor gives. a legacy BAK GT 


a Np 


ſufficient to diſcharge * 


<—EESSEES 


1 9 ” 


_ * _»- Evidents; 
ſhall be conſidered as payment of the debt. Briton v. Cape, 
Executor, Peake's Ni. Pri. Caf. 30. 3 a by 


* 


1. * an e 


alive had conveyed them to B. for his life, who received the rents, 
and whoſe ſon entered and enjoyed them for three years after his 
father's deceaſe as his deviſee, when he delivered up poſſeſſion to 
E. H. at her requeſt; but there was no proof of any receipt of rent 
ace then. The plaintiff*s witneſs proved, on croſs examination, 
that E. H. had conveyed away her intereſt in the premiſes to the 


other le ſſor T. U. previous to the day on which both demifes w 


hid, and that the deed was in court. But the plaintiff refuſed to 
produce it, not having had notice for that purpoſe. * Aon, J. wag 
of opinion, on the trial, that the plaintiff ought to give further 
evidence to aſcertain the title under which he was to recover; and 
the plaintiff was nonſuited. | The court of K. B. refuſed to ſet 
the nonſuit aſide ; for the parol evidence proved that E. H. had no 
titlez and none could be proved by parol in T. U., the deed under 
which he claimed being in his poſſe ſſion, and his non- production 
of it though in court, furniſhed a ftrong preſumption that it con- 
ſerred no title upon him. Yates, J. contra. Roe on the ſeveral de- 
miſes of Haldane and Terry, v. Harvey, 4 Burr. 2484. © N 
2. Though the defendant confeſs leaſe, entry, and ouſter, yet 
he may deny that he is in poſſeſſion of the premiſes for which the 
er goes, and put him upon provinꝑ it; and if hg cannot, he will 
nonſuited. Smith v. Man, 1 Wilf.220. Bull. L. N. P. 110. S. C. 
3. And in cafe the landlord has been made defqndant, inſtead 
of his tenants, the plaintiff muſt prove the tenant} in poſſeſſion; 


lor the defendant does not by entering into the rulf confeſs Lim- 


ſelf to be landlord of any premiſes but of ſuch as wee in poſleſſion 
of ſuch tenants. . | | | 


4. However it has been ſaid, that if there befout one defend- 


ant as tenant in poſſeſſion, the plaintiff need not prove him in 
poſſeſſion ; becauſe if he be not, why did hgf/enter into the rule? 
Doe ex dem. Jeſſe v. Bacchus, Bull. L. N. P. 110. 580 
F. This caſe has, however, been helg not to be law, and the rule 
is to extend to the caſe where the but one defendant as tenant 
in poſſeſſion, as well as where there are ſeveral; for the de- 
claration makes a claim in general terms, which communicates but 
little intelligence to the party ſerved with it, ſo that if the defendant 
happens to have any land within the deſcription in the declara- 
tion, he muſt defend in order to preſerve his own right; and it 
would be unjuſt that a verdict ſhould be found againſt him 


though he can prove title to every acre of land in the pariſh of 


which he ever was in poſſeſſion. Gopdright ex dem. Balch v. Rich © 
and Govett, 7 Term Rep. B. R. 327. 8. P. in C. B. Fenn ex dem. 


; Blanchard v. S. Wood, Executor of M. Wood, 1 Pull. & Beſan, 577. 


; age. | 
ectment on the ſeveral demiſes of E. H. and T. U. Ane. (U. j. 


The plaintiff proved a deviſe of the remainder in fee of the (A. b. 56), 
miſes to Z. H. by her huſband. R. H.,; that her haſband when Gs 115 


—— 


- 


g 82 ok K : - 
3165 5 Evidence. 
m Fo ” | Seen. * | | 


* 9 * 


4 1 


in:: (R. b. 15) Treſpaſs. _ 
Ante, (O. b. 23). 0 old ORE TEE 
7. TRESPASS for breaking and entering 2 cloſe ; plea, the 
general iſſue; defendant wanted to prove of the eloſe 

the property of other perſons, by whoſe order he entered into 
that part. Per Lord Kenyon, C. J.— When the land is not in the 
Actual poſſeſſion of any perſon, as commons and the like, the de. 
fendant ary” N the legal poſſeſſion to be in a third perſon, on 
the general iſſue; but as in this caſe the plaintiff was in the actual 
occupation, though he had no legal right whatever, defendant 
cannot defend himſelf on theſe pleadings.  \Philpot v. Holmes, 


Peale t NM. Pri. Cafe 675. 
2. If 4. be in poſſeſſion of part of an houſe, and B. of the 


r 28). 


„ er part, and an officer enters into A. s part under a writ of 

Big  diftringas againſt s goods, which are not there; held, per Lord 

„C. J. A. may maintain treſpaſs againſt the officer for 

breaking and entering his houſe, and need not make any new 

aſſigument to a juſtification under the-writ againſt B. Fallen v. 
Anderſon, Ib. 110. | RY 


2 


4. Treſpaſs ſor breaking and entering plaintiff's cow-houſe, 
and taking — $A 3 2d count, for ſeizing them and detaining 
them four days. * hs not guilty z 2d, an entry by virtue of 
a precept from the ſheriff under a writ of. juſticien to attach the 
plaintiff by his goods to appear at the next county court. Re- 

lication,. admits that the ig fuflicies did iſſue in manner and 

form, Oc. but alleges that det@ndants, of their own wrong, and 
without the reſidue of the cauſe by them pleaded in bar, broke 

and entered, Sc.; on which rue was joined. On the trial it 
appeared that the defendants entered the cow-houſe and drove 

| away the cows; and being aſked what they took them for ? one 

, of them ſaid, that he was come for the cows for 7 /. debt, and 51. 
coſts for J. S., and he ſhewed his warrant. On the trial it was 
left to the jury to conſider whether the defendants entered for the 


mere purpoſe. of compelling an appearance, or for the popes 


miſdire 


tering 


mer 
Fs by 
an app 
B. R. 


| 


n Evidence, y | 
of compelling the plaintiff to pay the debt and cofts; in which 
latter caſe they ought to find for him. A verdict being found for 
plaintiff, it was ſet aſide in B. R., on the ground of this being a 
miſdirection; for though defendants declared at the time of en- 
tering that they came for an illegal cauſe, namely, to compel the 
payment of the debt, they might (till juſtify under the legal pro- 
2 by which they were entitled to diſtrain in order to compel 
an appearance. Crowther v. Ramſbottom & al. 7 Term Rep. 


B. R. 654. 


(T. b. 6) Alia Enormia. 


I. IN treſpaſs and falſe impriſonment, plaintiff offered to prove, 

as evidence of defendant's malice, that he was ſtinted in 
his allowance of food, though not laid in the declaration. Sed 
fer Lord Kenyon, C. J.—It has been many times determined that 
nothing can be given in evidence under the alia enormia except 


acts which could not be put upon the record. It is no part of 


the. declaration. In actions for criminal converſation, and the 
like, things which could not with decency be put on the record, 
may be proved under the alia enormia; but this cannot. Lowden 
v. ck, Peake's Ni. Pri. Caſ. 40. a | 

2. The declaration ſtated, that defendant aſſaulted, Sc. and 


307 


ta Vin. 204. 


— — — 


impriſoned the plaintiff, and kept and detained, &c. from, &c. to, 


&c. during all which time ſhe laboured under great pain of body 
and anxiety of mind, and became and was ſick, weak, and diſtem- 
pered. Lord Kenyon, C. J. refuſed to receive in evidence at the 
trial that while plaintiff was in priſon ſhe caught the gaol fever, 
and communicated it to her huſband, in conſequence of which 
he died. Pettit v. Addington, Ib. 62. 


(r. b. 10) Aſſets. 


1. Hb that a ſubmiſſion to an award by an miniſtrator is 


no admiſſion of aſſets, and the dium ff Abu, J. in 


Barry v. Ruſh, to the contrary, 1 Term Rep. B . 691. was over- K 


ruled. Pearſon & al. Aſſignees of Scott, v. Tffary, Adminiſtrator of 
Henry, 5 Term Rep. B. R. 6. | | | 

2. Iſumꝑſit againſt an executrix, who pleaded judgments re- 
covered and plene adminiſtravit, 
ſatisfy them. Replication, that 


e judgments were obtained by 


fraud. It is not concluſive evidence of fraud that the judgnients, 


as pleaded, were confeſſed for more than the juſt debts, but de- 
fendant may ſhew that they were entered up by miſtake for more 
than was due, and that, that was made known to the plaintiff 
before the action brought. Peaſe v. Naylor & Ux. Exrcutrix of 


Hall, 5 Term Rep. B. K. 89. 


4 
. 


pt as to a ſum inſufficient to 


- 


* 


12Vio. 20g. 


Arte, 5 4 
(A. b. a), ; 


PI. 40, &c, 
(A. b. 15), 


yis Evidence.” 8 


© Seeante,(F), 1. JN an action for money had and received by the afignees 
againſt a creditor of a bankrupt; the declaration by the 
1%. ” bankrupt of his motives. for abſenting . himſelf from his home, 
Iv. b. 12), made at the time, is admiſſible evidence to prove the act of bank. 
pls. 2 Bateman & al. Aſſignees of Howard, v. Bailey, 5 Term 
< ed), Nep. X. 512. | a ö N 
See alſo Martin v. Eyloe, 2 Str. 809. Bull. L. N. P. 40. 


2. Whatever a bankrupt ſays before his bankruptcy is evidence 
explanatory-of the act done by him. 5. . 

3. But when a witneſs, in proving the bankruptcy, mentioned 
what had been ſaid by the bankrupt at different times reſpecling 
his bad circumſtances; per Lord Hardwicke, C. J.—“ It is not 
« uſual to allow ſuch evidence, unleſs it is concomitant with 
, facts; as, what the bankrupt ſays when he is removing his books 

_ « or his goods, &c. but not elſe.” Ambroſe v. Clendon, Caf. temp. 
Hardw. 237. [ 
4. No releaſe can make the bankrupt a witneſs to prove his own 
act of bankruptcy. Field v. Curtis, 2 Str. 828. S. P. Ewen v. 
Gold, Bull. L. N. P. 40. Oe 175 „ 

8. Neither is he admiſſible to proye any fact neceſiary to ſup- 

port the commiſſion. Chapman v. Gardiner, 2 H. Blaci l. 279. 
Craſi v. Fox. Flier & al. v. Herbert, Ib. (n. a). | | 


1* Vin. 210. 
ws | 


6. To aſſumpſit the defendant pleaded his Eur vey At the. 
im 


trial defendant produced his certificate; to deprive of 'the 
benefit of which it was ſtated, that defendant had been-a bank- 
rupt under a fgrmer commiſſion, and not paid 15s. in the pound 
under the lattfr. The proceedings under the former commiſſion, 


File Rex v. perſons, yet a the bankrupt ſurrendered under the firſt commiſ- 


Perrott, 


ttb him. Hauiland v. 


1215 · 


2 . 4 , X 

12 Vin. 217. | (T. b. W Common. oY 
 *#PRESPASS by the lord of a manor againſt the commoner 
for ſpoiling his peat and filling up the holes ont of which 
it was dug. Juſtifieation under a right of common appendant, 
- and that the plaintiff had dug this peat in parts of the com- 
mon, Sc. whereby deſendant was hindered from enjoying 
his right of common tam amplo modo, &c. Plaintiff replied, De 
injuria ſud proprid abſque tali cauſa. He cannot give in evidence 
upon this iſſue, that there was a ſufficiency of common left, 


% 


Dayrolles v. Howard, 3 Burr. 1385. | 


JT)? 
to give 

20 Pi 
in an ir 
not · ſuff 


x general Hne from the cuſtomary tenants ↄf that 


of other manors, were given in 
"that it was contrary to their opini 


Evidence, 
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Cr. b. 22) Contents of Deeds, or other Writings, 1inz's 


8. po. (T. b. 65), Ante, (u. 3). (. b. 43). (F. b). (R. b. 7), pls. 


1, Ty EFENDANT in ejectment refuſing to produce the leaſe 
nin her cuſtody; an attorney who had read it was allowed 


to give evidence of the contents. Young v. Holmes, Str. 70. 

2. Proof of the delivery of a paper 10 the ſervant of defendant, 
in an information for a libel, with notice given to produce it, is 
not-ſufficient to enable a proſecutor to give parol evidence of the 
contents. Rex'v. Pearce, Peake's Ni. Pri. Cof. 75. 


A witneſs was called to prove that the debts of a company a 


ſerine before their bankruptcy 'amounted do a much larger ſum 
than their credits. He produced no papers, but ſaid, he collected 
his information from having inſpected their accounts. Lord Ten- 

thought that though he could not ſtate the particulars of the 


general amount, not by ſaying that one page was ſo much and 
another ſo much, but what from his general obſcrvation he per- 
ceived to be the ſtate of their accounts. Roberts & al. Aſſignees, 
Ec. v. Doxon, ib. 83. | 


4. In an action againſt the indorſee of a promiſſory note, parol 


evidence cannot be given of the contents of a letter to him, adviſing 
him that the drawer had diſhonoured it, unleſs he has been ſerved 


wick notice to produce it. Sh & al. v. Markham, ib. 165. 


5 (T. b. 25) Cuſtoms of a Manor, Pariſh, Ser. s 


ON a trial at bar on an iſſue out of Chancery, 
| for life by a marriage ſettlement of a man 


| ; | anor, upon 
tae death of the laſt admitting lord, it was reſolved, ; 
1. That lords of other cuſtomary manors ſhould ot be allowed 
2s witneſſes, being intereſted in the event. 5 

2. Evidence vs admitted of ſeveral other t 
the manors in queſtion under the ſame te 
defendants, having ſubmitted and paid thei 


Several inſtances of fines being 


re as the preſent 
nes. | 

in like caſes to lords 
ence; the court aeclaring 
of the rules of evidence, but 
relying on Chapman and Atkinſon, 3 Keb. go. and on its being de- 


elared to be the practice in the northern counties, in one of Which 


this manor lay, to admit it as being an evidence of the laws of the 
country. The reporter ſays, that the Judges of C. B. and Barons of 
the Exchequer were of opinion that it ſhould not have been 
allowed. Dale of Somerſet v. France & al., 1 Str. 654. Lowther 


3 


v. Raw," in Dom. Proc. 1735. Fort. 44. | 
* The object. of the bill was to prevent waſte in digging and 
carrying way the foil in manors that lie iu the levels in Canyiridye- 


Aire. 


ks without producing them, yet that he might ſpeak to the 


. 
* 


hether tenant Ave, (F). 
is entitled to pl 37- S. C. 


* 3 
4, 3+ © ” 
7 * 


30 - _- Evidence, N 
The cuſtom Hire. Evidence of cuſtoms in a neighbouring manor was offered to 
pat nth new the cuſtoms of this manor in queſtion. - Per Lord Hard. 
given in evi- Wicke, Canc. In mine countries courts of law bave admitted evi- 
 Geaceto dence with regard to profits of mines, &c. out of other manor, 
_ _ where they are ſimilar, to explain or corroborate the cuſtom of the 
Deter manor in queſtion. © In the preſent caſe, there is a great ſimilitude 
- where they in the manors, becauſe this is a fen country which is of large 

* extent, and the nature of fens and marſhes throughout England 
border law. is pretty much the ſame. The evidence muſt be read. Dun 
Fe Lu Ren- and Chapter of Ely v. Warren, 2 Ath. 189. N 


— at Packer, ; Term Rep. B. R. 31. 


3. Where the queſtion was, Whether the office of regiſter to 
the archdeacon had been uſually granted for three lives, evidence 
that other archdeacons in the ſame dioceſe had made grants for 
three lives was refuſed by Lord Hardwicke, C. J. Ruding V; 
Newell, 2 Str. 957. + 1 . | 
© +» 4+ If it appears by the court rolls of the manor that a youngeſt 
nephew at a cour: leet and court baron held in and for the manor, 
was admitted tenant as heir by the cuſtom to the perſon laſt 
ſeiſed of lands in this manor, this is good evidence to ſupport ſuch 
a cuſtom, and the court will not grant a new trial in ejectment 
when a verdict was found on it in contradiction to other evi- 
dence. Doe ex dem. Maſon v. Maſon, C. B. 3 Wilſ. 63. 
, 5. An ancient cuſtomary of the manor of ver declares in 
8 9 82 article 5. * That the next heit ſhould pay a relief of 5. and 40. 
5 «to the lord, &c. for that no tenements of this manor are part- 
« ible either between heirs male or female.” Article 13. ſays, 
« If a tenant have no ſon, his eldeſt daughter ſhall have his inhe- 
ithout partition, except dower.” Inſtances were 
the rolls of the manor of the eldeſt daughter's and 


cuſtom does lot extend to her, but the lands muſt deſcend accord- 


in the manor, is admiſſible eyidence to r 
ance o 


another. Per Buller, J. e v. Ken „ Dougl. 495. Dean 
and Chapter of Ely v. Warren, 2 Atk. 189. S. P. + 

8. On a queſtion whether the rector was bound by a cuſtom in 

a particular pariſh to take his tithe as ſoon as any part was ſet out, 

the court held, that proof of the cuſtom in otherpariſhes is no evi- 

_ dence to affect the pariſh in queſtion, unleſs the cuſtom is laid as 2 

neral cuſtom of the country. Furneaux v. Hutchins, Cotup. $07. 

9. In affump/it for uſe and occupation by a landlord, the o uf 

queſtion wis, Whether the rent was payable quarterly or halt- 

' yearly ? Pl. intiff offered evidence, that his other tenants 2 


- we - 


bins deatpin wi with defendant pzid quarterly; and held inad- 
ſible rier v. Pryte, Peaks Ni. Pri. Caf. 95. 5 
10. In an action ig a falſe return to a-writ of dates the Afote, 


* 


uld contribute. one-fifth of the money raiſed for the reparation 
aud fuppart of the pariſh church of B. To prove it, evidence was 
admitted on the part of B. of certain accounts of their own wardens 
in 1670, in which were the following entries: Received of N., 
© who this year diſputed this our ancient cuſtom,*but after we had 
« ſued them paid it accordingly, 8 /., and 1, coſts,” And at the 
head of the page it was written, It is an ancient cuſtom thus to 
« proportion the church lay; ½, the chapelry of H. pays one- 
« fifth; B. a third of the remainder, and the reft to be equally ' 
« divided according to the churchwardens of the ſeverat other 
« townſhips i in the pariſh.” The court were of opinion, that the 
firſt entry was evidence, becauſe it charged the pariſh officers with 
the.receipt of money; and the ſecond as referring to it, and being 
part of the ſame tranſaction. And per Lord Kenyon, C. J.—I have 
aſtrong-opinion that without the reference the ſccond entry would 
be eyidence, becauſe uſages relating to pariſhes muſt be got out of 
the. pariſh books. Stead v. Heaton, 4 Term Rep. B. R. 669. 


that an ancient meſſuage and 12 acres of land were immemorially 
parcel and a cuſtomary tenement of the manor of A., and that 
there is a cuſtom in the manor, © that from time n De. 
the cuſtomary tenant of the ſaid cuſtomary tenement for all the 
time aforeſaid has had right of common,” &:. Replication tra- 
verfing the cuſtom, . Held by M ilſon, I. at the trial, and afterwards 
in B. R. that the plaintiff may prove that the teneggent was built 
vithin the laſt 20 years, and not upon the ſcite ¶ any ancient 
mefſuage ; for the antiquity of the meſſuage form part of the 
cuſtom traverſed, which is thus diſproved. Dunſtaſ v. T. 2 
ae e e 2. 


dem 1 the de. of 


fiſhing trade at a particular place, 
m of che practice of the ſame trade at 
Dean n oy 492+ 
IM in 
out cr. b. 26. 2) Criminal Converſation. 
5 evi- ; 


| as 2 JN an action for Gade nl ene A ds Pf. 4 2 
of a marriage in at; acknowledgment, cohabitation, and (T- b. 69.) 
0 reputati6R are not ſufficient. Morris v. Miller, 4 Burr. 2057. : 


„ ee 
fame . Vor. IV. N £ . | 


Sie 2 | ö $7 — Pa 32¹ . 


que eſtion was, Whether there was a cuſtom that the towuſhip of H. . Ly, | 


11. Treſpaſs for breaking and entering plaintiff 's cloſe. Plea, 3 


- 
— 


* 
* 


3 EF Evidence, 
A 2. But it is not neceſſary to call one of the ſubſcribing witneſſes br, 
D regiſter-· book to prove the identity of the perſons married, * 
= FTFor a copy of the regiſter is ſufficient evidence of the marriage in it in. 
1 fact between perſons of the deſcription there mentioned, and aty ſecuto 
evidence which ſatisfies a jury as to the identity of the plaintiff and porate 

bis wife being the perſons married, is ſufhcient. As if the hand- Was n 
| _ writing of the huſband and wife to the regiſter is proved ; or bell. 'iM object; 
* neirngers come to the parties, and ſaid they rung for the wedding, Rex v. 
Y and were paid by them, c. Birt v. Barlow, Mich. 1779. K. B. 8. 4 


. * , 


Bull. L. N. P. 23. Dougl. 162. the ori 
| 12 Vin. 215. g A | (T 0 b. 27) Evidence relating to Deeds. 2 
| | £5 . TY Oy $4324 «a : ' J . & 
; Put: 1. * an action on a bill of ſale the declaration ſtated, that it * 
(T. b. 65-) i was made by the defendants, ſealed by the ſeal of one of | 
them for and on behalf of himſelf and the other, and by the au- "af 


26G, > * thority of the other. It appeared in evidence at the trial, that one 
of the defendants in the other's preſence, and by his authority, AE» 
executed the inſtrument for both, they being partners in the ON 
a tranſaction. But there was but one ſeal, and it did not appear court r 
N. Lord that he had put it twice on the wax, or delivered it twice. Held WW vithou 
Lovelace's by B. R. that the execution was clearly good. That no particular deſcdn! 
| Jon, 263," mode of delivery is neceſſary, for it is ſufficient if the party er- © U. 
-  cuting a deed treats it as his own; and they relied principally on * 
this deed having been executed by one defendant for himſelf, and 244% 
the other in the preſence of that other. Ball v. Dunſterville and x 
another, 4 Term 1. — R. 313. 15 8 et (T 
2- Debt on bond ayerred to have been made and Kc. * 
At the trial it appeared to have no ſeal, but a mark of a peculiar | 
Find had beengmade with a pen in the place where bonds are FF A. 


- Rooke, J. admitted evidence to ſhew a cuſtom in p 5 4 
10 


it was made, to execute bonds in this manner. c 
. B. granted a rule if to ſer afide the verdict ob- il] fer to 


tained by tif plaintiff on this ground; but it was diſcharged by MW "ſts t! 
conſent, theYparties having agreed to a compromiſe. Adam & Rep. 1 


Ur. Executri 

oe: 3. It is the 

4, and bonds, proo 

(A. b. 15). where it appears 
pl. 10. . 8 

viſe of entries in the 


Kerr, 1 Pull. & Boſan. 360. | 
ice to admit as proof of the execution of deeds 
the hand-writing of the ſubſcribing witneſs, 
is out of the kingdom; but it is other- 
ks of bankers, or other perſons keeping 
| » books reſpecting their tra buſineſs. They can only be proved 
dy the clerks who have madeYhe entries, as they may give mates 
rial evidence independent of the entries from their acquaintance 
with the dealings upon which it is founded. But a mere inſtru- 
9 ee e N 8 his name in evidence of the exe- 
Lee cution of the inſtrument. Ruled per Lord Kenyon, C. J. in Cooper 
| ES ans. v. Marſden, 1 Eſpin, Ni. Pri. Ca. * 22 4 * 7 


7 Ss 

e 1 
. 

. 


v \ 5 8 2 o | 
* . Evidence, 2 323 
4 e when” muſt eſtabliſh it before he gives „ 
it in. Therefore, on an information in 3% warranto, when pro- (A. b- 125 
{ecutor produced a book, which appeared to be only minutes of cor- - 
porate acts ten years ago, and written by the proſecutot's clerk, who 
was no officer of the corporation, it was held inadmiſſible, 
objeQted to on the other ide ac not being a corporation book. ; 
Rex v. Metherſell, 1 Str. 93. 
5. A counterpart of a deed has been allowed in evidence when hen a, 
the original cannot be found, and. there is probable 27.) 
there was an original; as a counterpart of a leaſe, where — leſ- 
ſor himſelf W e that he made a leaſe of which this was 
Di 5 Beds Per C. B. 6 Ann. Inter. wed hag ea = 


42 * 4. 5 

237 ROS * 5 9 b. 30) Deſcent. | | 12 Via. . 

one 3 pL ” 
f Cuſtomary of a manor, ſtating that it was written ex afſenſu d., 

2 A — of» being of antiquity, found * the (A- d · 15). 


pear court rolls, and delivered down from ſteward to ſteward, although * 25). 
Held without fignature or date, is good evidence to prove the courſe of pl. s. 


ular deſcent within the manor . Den ex dem. and Wragg 22 = 
EXE» * 1 Term Rep. B. R. 466. | = 
y on a — 26. 

and 

= @: b. 0 Rarnebetoney pai. The * aun 317 

&c, | thereof. | Et 

_ 14 and B. 3 and B. e a halfpenny > 


m in to A. to bind the bargain, A. may maintain an ction agai 
B. for not delivering his horſe, without alleging aniſdelivery of or 

mer. 

\ oh offer to deliver his own to B.; for, the payment of Þrneſt money | 

d by r s horſe in B. Bach v. „ 5 Term 

m Rep. B.R . > ; 


eeds ; 

neſs, | (T. b. 42) Falſe Retu 6 TE 22 Vin. 220; 
— ä 1. ACTION for falſe return to a man commandi the Pop. 

1 defendant to deliver to a perſqy lla elacbid town-clerk the ( en 


We infgnia of his office, and not duly 
| need not prove his having taken the ſacrament accordin to the 
ſtry- rites of the church of Eng/and within a year next before his elec- 
N tion ſince 5 G. 1. Crawford v. Powell, 2 Burr: 1013. 

2. But it is otherwiſe where an officer brings a' mandamus to 
* 0 Tufton v. 


2 Ld. N 
ho. %. 2 12 


2K; 
DT 


q 0 | I ' raVia. 2277 


| PAROLevidence is admiſſible to rebut the uſe refulting to the | 


whe 


* 


& - 


12 Vin. 422. 


9 


CT. b. 46) Fines, 
ö 115 F 


2 * ” 
* 


conuſor of a fine, and the ſtatute of frauds in the caſe of fines 
extends only to declarations to the uſe of third perſons. Lord 
Altham v, Lord Angleſea, Gilb: Rep. 16. 'Pigget on Recov. S. C. 
recognized in Roe v. Popham & al. Dougl. 24. 

D N awe re e 


U PON. an ifſue out of Chancery to try whether the name of 


Ante, © | 
(Ab. 20), W. J. ſubſcribed to a declaration of truſt was genuine, a 
fA. b. 30), 


(4+ d. $2). 


* 


witneſs was produced to prove it forged wha had frequently cor- 
reſponded with V. J., but had never ſeen him write; and ad- 
mitted by Lord Mansfield as a good eyidence, after debate. 
Gould v. Jones, 1 Blackft. Rep. 384. Bull. L. N. FP. 236. | 

"2. «© Debt on a bond; and to prove payment the defendant's 
ct counſel produced a receipt with the name of the perſon, who, 
« it Was faid was uſed to receive money and do buſineſs for the 


d plaintiff but his hatid-writing was on! royed by a witnefy, 
Pp in 0 4 ng as 0 Pl 1 14 ” ” 
ho had received letters from him, but 1 never ſeen him 


4 that ſuch evidence was ſufficient; but Juſtice Buller ſaid, that 


cc write: It was contended on the authority of the above caſe 


alters Ki. 
Pri. 236. 


"nn Gt 


any living Wi 


= 
: 


Lee go. 
(4.5.79. 2). 


\ 


« was ohly becauſe the writer lived abroad, and ſo that perſons, whe 
cc had ſeen im write were aut of the reach of g ſubpena; he there- 
« fore rejected the evidence, and the plaintiff had a verdict.“ 
Willis v. Singer, Taunton Lent Aſſizer, 1785. ſpin. Ni. Pri. 


{s to {wear he ever ſaw the party write 3 as where: 

arſon's boo, was produced to prove a modus, the parſon hav- 
25 been ng ſlead, a witneſs who had examined the pariſh books 
in which was Ne ſame parſon's name was permitted to ſwear to 


ing, for the pariſh. books_ were not in the 
plaintiff's power to 
Bull. L. Ni. Pri. 2 36. 


Holding from Year'to Year, (T. b. 49) 


A N acceptance of half a year's rent is ſufficient evidence of 
an agreement between the landlord and tenant, that the 
latter ſhould hold from year to year, where nothing appears to tbe 
contrary. * But it may be rebutted by notice to quit. previous to. 
the acceptance. Per Blackflanes J. Sykes ex dem. Murgatroyd and 
Wilkes v. ——, cited in Right ex dem. Flower v. Darly, 1 Term 
Rep. B. R. 16 1. . a 8 5 


9 | , 


antiquity of the writin mokes. it impoſſible for 


e hand- writing, for it was the beſt evidence in 
uce. Per Hordwicke, C., 6 Dec. 1746. 


2. Sn 


ls Fr 


225. 
4 Huch l. Rep. 853. 


$ ON an information in nature of a quo warrantA che defendant Ate, 


: — - 


| 


P 


7 Sir mönthe notice to quit at Lady diy is preſumptive er-. 
dence of an holding from Lady-day to Lach- day, unleſs the con- 
: P / i 15 89 #7 O 


trary be ſhewn. © Per Eyre, B. Doe ex dem. 
Dorchefler Summer Afſizer, 1784. cited ib. 


v. Harris, 


o — 
* 
* 


+ (r. b. 52) Ineumbent. | 


1; *-PRESPASS on the caſe for money had and received. to che Arte, 2 
uſe of the plaintiff,” This action was brought to try who (T. b. 43) 1 

hid a right to nominate to a donatiye church. On the trial it w; 
ved that the plaintiff was in prieſt's orders at the time of his 

nomination to this church, and ſubſcribed the 39 articles, and the, | | 

three-articles in the 36th canon, at the time of his ordination; but 8 

he did not prove, although required, that he had ſubſcribed the 6 

articles in preſence of the ordinary of the dioceſe where this dena- 

nos is ; nor that he had publickly read the ſame in that church, 

wich declaration of his aſſent to the ſame; nor that he had ſub- 

ſcribed the declaration and acknowledgment contained in 13 and 

14 Coy. 2. c. 4. ſince his nomination; nor had any licence from 

the ordinary to preach or officiate there. The court of C. B. 

were of opinion, that it was not neceſſary ſor the plaintiff to 

prove that he had conformed to theſe requiſites; for it is to be 5 * 


12 Vin 2230 . 


preſumed that he did ſo, no proof having been offered to the 


cohtrary 3 and they cited Monk v. Butler, 1 Roll. Rep. 83. 12 Vin. 
"pt. 1. Powell, Clerk, v. Milburn, Clerk, 3 Vi. 335. 


N 
* 


1 Vin. 227, 


85 x1 (T. b. 57) Judgment. | 
(A. b. 62), 


made title, as elected under the bailiffship Ff B. and A., (A. þ. 26 
and upon iſſue jomed whether they were hailiffs or hot, a record EA , 


ol judgment of ouſter againſt them was read in evFence, and on 


mitted, and a 

ce of 2 udgment, Ar, de, 
inſt A it iſſued. Treſpaſs, 
Lake v. Billers, 1 Ld. © 44 


motion for a new trial it was held to be proper] 
new trial was denied. Rex v. Hebden, 2 Str. 

2. The writ of f. fa. is not ſufficient evi 
unleſs againſt the party to the action 
Ackworth v. Kempe, Dougl. 40. Vi 
Ray. 13 „5 Bull. L. N. P. gi. 


(T. b. 58) Legitimacy, 
I. IN ejectment, the queſtion turned on the legitimacy of the gee ane, 

* Plaintiff, He gave in evidence the marriage of his parents (A. b. 53), 
November 2, 1703, and the regiſter of his birth as follows: "ig 64). 
Chriſtenings 1704. S. the ſon of F. and M. S. baptized 154. (F. b. 6% 
To repel this the defendant —_ general declarations of t b. 87). 

\ 8 ne | 3 0 a „ * 


dit; but plainti 


- . . © _ Evidence, BO 
ther and mother, (who were dead;) that he was born before mar. 


tage; and 2dh, the declaration of the mother in her anſwer in 
Chancery to a bill filed * committee of the perſon laſt ſeiſed: 


Which were rejected at the trial. On motion for a new trial, the 
court held, 1%, That the father and mother, if alive, could have 
been examined to this point. 2dly, That their declarations to that 
effect could have been given in evidence after their deaths, and 


* 


conſequently an anſwer in Chancery might be ſo given, as being 


evidence under the parents' hand of, having made ſuch a declara- 
tion. Goodright ex dem. Stevens v. Moſs, Coup. 591, _ 

2. But it ſhall not be permitted to parents, eſpecially the mother 
who is the offending patty, to baſtardiſe a child born, in wedlock, 
Said by Lord Mansfield to have been determined at the delegates. 
. 2 Lord Angleſey's caſe, Stapylton v. Stapyiten, 1 Ath. 4. 


3. In an ifſue out of Chancery to try whether the plaintiff was 


the lawful iſſue of C. S., he called his mother to prove the marri- 
age, and defendant called the father to prove that the marriage 
Was not regularly ſolemnized, the banns not being duly publiſhed 
| three times, On objection to his competency Lord Kenyon, C. J. 
held, that the father's admiſſion that the ceremony had taken 
lace, and ra e. cohabitation enſued, went only to his cre- 
had à verdict notwithſtanding his evidence. 
3 Peake's Ni. Pri. Ca. 32. See 4 Term Rep. 
K. 468. . | 17 H 
4᷑. AJeweſsisa itneſs to prove her own divorce in a 
foreign country, —_— the rites of the Jews there. Ganer 
Laneſborough, Peaks Ni. Pri. Caf. 18. 


V. «+ 
4 ere the huſband is within the realm, and there is no di- 


evidence of his acceſs to his wife, a child born may be proved a 


| baſtard if there aft other circumſtances which go ſtrongly to rebut 
the preſumption} of acceſs. Goodright ex dem. Tompſon v. Saul, 


4 Term Rep. B. R. 356. — 4 


(r. b. 61) Libel, 


1. T HE buyi pamphlet in the public open ſhop of a known 


profeſſe ſeller and publiſher of pamphlets, of a perſon 
acting in the ſhop, is Nidence prima facie, of a publication by the 
maſter himſelf, and if b&gved, and unanſwered, it becomes con- 


eluſive. Rex v. Almon, 5 2686. 

2. In an indictment for a Ii that defendant gave a 
bond to the ſtamp-office for the duties on the advertiſements in 2 
newſpaper, under 29 Geo. 3. c. 50. ,. 10. and had occafionally 
applied at the ſtamp-office reſpecting the duties, is evidence that 


he is the publiſher of it. Rex v. Topham, 4 Term Rep. B. R. 126. 


3- In an information againſt defendant for publiſhing a libel, it 
is not competent for him to prove that a paper fimilar to that for 


- whichhe = Trae was publiſhed on a former occaſion by others, 4 


who never 


V. R. 436. 


e been proſcouted. Rex v. D. Holt, 5 Term Rep. 
95 1 ik 


5 v oa” of 
- 
ö Ss 0 
* 1 2 
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* 


- - 


4 
, 


* 7 


4. In an information for a libel on the Duke of Arbe, other 

libels written by the ſame perſon, and concerning the ſame ſub- 

jet, and not ſtated in the information, are admiſſible evidence 

to prove 51 the author of thoſe which are. Rex v. Pearce, Peal“ :? 

NM. Pri. Caf. 75. PILL n | 
5- To prove publication of a newſpaper it is not neceſſary to See ance, *. 


produce a copy that has been actually publiſhed. 1. tit. Stamps. 


(. b. 63) Limitations. > GS by . 875 


1. Jy HERE there is a joint and ſeveral promiſſory nate, the Au, 


payment of intereſt and part of the principal by one of (P- b. 12). 


- 


the drawers takes it out of the ſtatute of limitations as againſt 
the others, and may be given in evidence on a ſeparate action 

inſt any of the others. Whitcombe v. Whiting, Doug. 629. 
N Bla v. Haſlerig, 2 Vent. 150. | 

2. Where a ſtatute enacts that an action muſt be brought with= - 
in a limited time, the capias ad reſpondendum may be read in evi- 
dence to prove the time of the commencement of the ſuit, Leader 
. Maxon & al. 3 Will. 461. , 2 

3. Action of afſump/t. Statute of limitations pleaded; a let - 
ter of defendant's worded ſo as to leave it dubious whether he 
admits or denies the debt, ſhould be left to the jury to determine 
whether it amounts to ſuch acknowledgment of the debt as 
will take it out of the ſtatute. Lloyd v. Maund, 2 Term Rep. 
B. R. 760, wy, 


r. b. 65) Loft Deeds, Notes, Me. 


l. 18 eſtabliſh ſettlement by apprenticeſhip, was proved See e, 
that the indenture was of two parts; that ne had been Sirens 
deſtroyed, and the other had come to the hands of f., who when 1 r 
aſked for it ſaid ſhe could not find it. But A. was 
to give evidence, and therefore it was held that th 
proved; for if the indenture could not be 
ſhould be adduced to ſhew that the indentur 
Rex v. Inhabitants of Caſtleton, 6 Term | | | 
2. After proof of the loſs of an er of removal, patol evi- 
dence may be given of its conten 
theringham, 6 Term Rep. B. R. 5566. 27 
3. Priſoner was indicted for felony in obtaining a bill of ex- 
change from an indorſee under the pretence of getting it diſ- 
counted, but with a preconcerted defign to convert the produce to 
his own uſe. The indorſee'never got back the bill, which was 
proved to have been in the hands of one S. a few days before the 
trial in a ſtate of negotiation, but who, though ſerved with a ſub- 
pœna duces tecum did not appear. Parol evidence of its contents 
was under theſe circumſtances admitted and held by the twelve 


Y 4 judges * 


* - 


"VET .> Evidence on! gap © 


4 
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4 
i 
10 


* 


3% . dens: 


n eee di gh Lok Gr; 
*. 5 1 e re rere eee el 
: OY UN Fe J. b. 69) Martiage, || 


Be ante, - Fo . to as 2 legal marriage by banns, they 
) pl 67- A muſt be publiſhed on three ſeveral jo All the di- 

5 2g 105 " reftions of the 26 G. 2. c. 33+ need not be complied with. The 

* form preſcribed by the act is merely directory, and need not be 

K. riQly followed. If it be ſo in ſubſtance, it is ſufhcient. Per 
9% Lord Kenyon, C. I. -Standen v. Standen, - Peake's Ni. Pri. Ca. 32. 


(e. e, 2. In an . out of Chancery to try whether plaintiff was heir iv 
9 5 h at law of A. B., Lord Lenpon refuſed to admit the Fleet books as nol comp 
Wy evidence of the marriage of their parents, as coming from a tainted Jaltices, 


"2 fb, 87). ſource, and-cited Morris v. Miller, 4 Burr. 2057. as favouring the 
opinion. Reed v. Hat, Peake's Ni. Pri, Ca. 231. But the 
were admitted my" h, J. in Doe 4 Paſtngham Ye L 
; . Sum. FI: os 
8. But Lord » hel thaSthe ee of the parties, or 
reputation in the family, that they were married in the Fleet before 
26G. 2. c. 8 firovg evidence of the fact of rev 


e. B. | | 
4 5 | 8 4 He ſeemed further of opinion that before that ſtatute 2 de. that not 
elaration between the d pyioaets per ve en was ipſum na- ney's: bi 
„ trimonium. Mid. | rome in 
58. Ever fince the marriage act it is not — to the legality ſubpœen 
of che marriage that ĩt ſhould be regiſtered, though it is generally In gene 
done, as it is made criminal in the clergyman — to do it. But — 
ſtill a marriage ſince the act may be proved by N as well urs, 
As- before. er. rd Kenyon, C. J. Vid. ' mw A 
56. 4. gave promiſſory note to B. in tee of Bs . 4 
is marrying bis daſſghter. The parties were married by licence, B. 2, 8 
being under age end there being no conſent by parents or guar- of the « 
4tlians, The wiſe was in extremis on her death-bed when B. came be read 
of age, and died within three weeks after ; but during their co- chond's 
habitation the mriage was believed to be valid. In an action 3 Tern 
upon the note brot after her death by B. againſt A., the ille. % 
| ing ſet up as the defence, the jury under that de 
_ -- the. judge's. direction ¶ med a ſubſequent legal marriage, and diſtreſ 
Fo found a verdict for B., v B. R. refuſed to ſet aſide. Wilkin- o 
fon v. Payne, 4 Term Rep. B. 9. " 24 Geo 

7 Note; Buller, J. doubted ether it was neceffary to prove. made 


a legal marriage in this caſe, and wore one in fad was not ſuſ- ſame, 
ent. *. 470. 


* 4 — * * 
* 


. 


Evidence,  ' 32 
In (Ts b. 71) Modus. i | ; 12Vie.237, 
gATKENT of a, modus to the vicar is good evidence of an | | 


exemption againſt the parſon. Ur videtur. Wordneth v. 
Lord Cobham, Bunb. 180. : \ 


2 = (T. b. 77 Noncompos. | a 12 Vial. 2395 
UE RE, Whether the coroner's inqueſt of lunacy can be 


given in evidence in a civil action to prove a teſtator's being 
nn compor ? Parker, C. I. and Powys, J., Pre. Eyre and Pratt, 
Juſtices, co. Fones v. bite, 1 Str. 68. : TT 


* 


Cr. b. 79) Notice. ina, 


or l, N every caſe of the ſervice of a notice, leaving it at the 
re” I dvwelling-houſe of the party has always been deemed ſuffi. 
"_ cient. 8o where the legiſlature has. enacted, that before a party - N 
4 ſhall. be affected by any act notice ſhall be given to him, leaving 
* that notice at his houſe is ſufficient. So alſo in caſe of an attor- 
ney's bill, or notice of a declaration being filed. And indeed in 
ſome inftances of proceſs, leaving it at the houſe is ſufficient, as a 
ſubpeena out of Chancery, or a guo minus out of the Exchequer. 
In general the difference is between proceſs to bring the party into 
contempt, and a notice of this kind, (i. e. to a tenant to quit,) the 
former of which only need be perſonally ſerved” on him. Per 
Lord Kenyon, C. J. Jenes ex dem. Griffiths v. Ma, 4 Term Rep. 
r | | x 
2, Service of notice to produce papers on the ageht or attorney Ac, 7 
of the defeudant, is ſufficient in a penal action to efftitle copies to (A. b. 26) 
be read, and it need not be on the defendatit himſeF. - . 
chand i cafes Leach. Cr. Law Caf, 244. (n. a.) 
3 Term Rep. B. R. 306. | 
3. Treſpaſs for taking plaintiff's cattle ; it apgfared: at the trial 
that defendant took them by virtue of a magirate's warrant as a 
diſtreſs for non-payment of a poor-rate. Hlntiff was then called 
on to prove a demand and a copy ene warrant purſuant to 
24 Geo. 2. c. 44. / 6. to do which Vas proved, that his attorney 
made out two papers for the purpoſe, which were preciſely the 
6 ſame, that he ſigned both, delivered one to the defendant, and 
Kept the other, now produced, in his own poſſeſſion. Groſe, J. 
uſed to receive this as evidence at the trial, no notice havin 
been given to produce that delivered to the defendant, and he di- 
rected a nonſuit. But a new trial was granted in C. B. for per Lord 
Eldon, C. J. it is the uſual courſe in actions againſt juſtices of 
the peace to produse a duplicate original, which this ſeems to be. 
Joy 1. Orchard, Pull. & B39 5. 


AAN 


IU 


&  —_— 1 <0 


* 


1 
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* 
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330 + Evidence, 
30 ' 4+ The ſame thing is done with reſpect to notices to qui 


2 ; (T. b. 79. 2) Notice to quit, 


HEAD „Wurd the tenant of an eſtate holden from year to year has 
(T. b. 49) adwelling-houſe at another place, the delivery of a notice 
to quit to his ſervant at that dwelling-bouſe, the nt who 


was in defendant's power not being called to prove that ſhe did 


not communicate it to her maſter, is ſtrong preſumptive evidence 
ent, when the plain. 


that the tenant has received it; and in ej 
tiF was nonſuited upon the ground that ſuch a notice was not 
duly ſerved, but with liberty to move to. ſet it aſide, and enter a 
verdict for the plaintiff, B. R. made the rule abſolute. Jones 
er dem. Griffiths v. Hor, 4 Term Rep. B. R. 464. 
See Mr. Juſ- », 2. In ejectment, defendant attempted to ſhew that it was the 


 ._4Burr.1609. cauſe ſome time ago where Lord Mansfield ſaid, that three months 
Roe dem. notice was ſufficient under a ſpecial cuſtom. After ſo great an 
— 4 authority, I will not ſay that under a ſpecial cuſtom 12 months 


Harg.& But.” notice is not neceſſary ; but there ought to be v 8 | 


Co. _ and this witneſs muſt not ſpeak to opinion, but facts. endant 
I, failing in his proof, plaintiff had a verdict. Roe ex dem. Henders 
3 fon v. Charnock, Peake's Ni. Pri. Caf. 4. ue, | 


— 


3. Six months notice is neceſſary to determine a compoſition 


ſor tithes. Hewitt & al. v. Adams, Dom. Proc. April 19, 1782. 


on Tutherg992 ä 8 
4. So if a cqmnpoſition for tithes is made by A. as proprietor, 
and he leaſe then to B., whoſe intereſt is afterwards put an end 
to by A., beforq any alteration is made in the compoſition, Held 
in C. B. that A cannot determine the compoſition without fix 
months” notice. Wyburd v. Tuck, 1 Pull. & B/. 458. 
5. If a notice“ to quit at Midſummer be given to a tenant 
holding from Mich gelmas, he may inſiſt on the inſufficiency of the 


notice at the trial, 
time it was ſerved, | 
and it is a hard matter to 
Rep. B. R. 361. 


merely faid, I pay rent enough already, 
me thus. 


(T. b. 80) Not taking the Oaths. 


vnn 240. — | 
| 1 an indictment on 1 N. & M. c. 18. for diſturbing proteſtant 


diſſenters in the exerciſe of theit religious worſhip, it was held 


by Lord Kenyon, C. J. that parol evidence could not be giver: that 


the clergyman had taken the oaths required by that act; for-it is 


matter of record. But he did not think it neceſſary to proye the 


taking of any of the oaths. The preacher was liabla to a penalty | 


for 
N 


dee Wil- cuſtom of the wat Yar give a year's notice to quit, and that he 
RO had but half a year. Lord Kenyon, C. J.—-I remember there was a 


ugh he did not make any objection at the 


v. Copaur, 4 Term 


1. M 

0 
of the 1 
hanci-w 
it, ſo fa 
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Record 
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down t 
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ſhould 
any mi 
perjury 
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wit. e. Hube & al. Peake's Ni. Pri. Cafe 132. 


0 Fe (r. b.'85) Pedigrees. u . 

1. A Special verdi, to which the preſent defendants were no Aw, © 

parties, was offered in evidence to prove ſome deſcents in Jig — 33), 

tice the plaintiff 's pedigree, and refuſed mw court, Wright, J. contra. (A. be 57)» 
1 


b 
obo Mil Neal ox dem. the Dube of Athol v. Wilding & of. 2.8tr. 113% (i at 


did 2. But that it is evidence in ſuch a caſe, vide Buller's L. N. P. 
nce , 133. me L X | Ke 

Ne 3 4 bill in Chancery filed by an anceſtor is evidence to 
not prove a family pedigree ſtated therein in the ſame manner as an 


inſcription on a tomb-ſtone, or in a bible. Taybr v. Cale, Sittings 
nes ofter Hilary 1789, at M fm. cor. Lord Kenyon, C. J. | 

4. In eſtabliſhing a title upon a pedigree, where it may be ne- 
the telſayy to ſhew one man dead without ifſue, it is ſufficient to 
he hew that he has not been heard of for many years, to put the 
52 oppoſite party on proof that he ſtill exiſts, or has iſſue. Rowe v. 
ths Haſland, 1 Blackſt. Rep. 404- | | IG, 
an 3. In a queſtion of pedigree Lord Kenyon, C. J. beſitanter, ad- Ante, 
the mitted the Fleet books as evidence of a marriage. Lawrence & (T 2 695 
ce, 4 v. Dixon, Peakes Ni. Pri. Caf. 136. But in Read v. Paſer & 
ant ol. B. 234. he rejected them, | . 8 


* . Fra | 
82. 187 + 9. | "OE | 
. Nan inditment for perjury, in an anſwerin Chancery 
or, O proof of the hand of the Maſter bee furat, and : 
nd of the name of the defendant ſubſcribed to the anſwer being his 


eld land- writing, is ſufficient proof of his identity and having ſworn 
EE it, fo far at leaſt as to put it upon him to ſhew thathe was per- 
ſonated. Rex v. John Morris, 2 Burr. 1189. . Cro. Las 


* Caf. 48. See Brady's caſe, Ib. 49. (a.) the opi of Adair, 
the Recorder. 1 | 
the 2. In an indictment for perjury, commit on the trial of 
iy, m information in the Exchequer, the witg#s, who had taken 
kf down the defendant's evidence, proved words, but could not 


ſpeak to any other part of his evideſ Per Lord Kenyon, C. J. 
The whole of the defendant's & idence on the former trial 
ſhould be proved; for if in one part of his evidence he corrected 
any miſtake he had made in another part of it, it will not be 
| perjury. - And he directed the jury to acquit the defendant. Rex . 
mh „ Jones, Peake's Ni. Pri. Caf. 37. S. P. per Lord Kenyon, Rex v. 
eld Dowlin, 1b. 171. ' 8 „ N N 
nat But when the queſtion and anſwer upon which perjury is 
is WW *figned, ariſe upon croſs examination, and is entirely uncon- 
he need with the original examination, "Wt of the croſs exa- 
ty IM Punation is ſufficient, Rex v. Drulin, 1b. Soho Bethe 


* 


. 


19Via.246. l. b. 89) Poſſeſſ.oont n. 
Nisr for not ſetting, out tithes under. 2 & 3 Zdw, 6. c. 13. 
Evidence that the pariſhioners had treated with the p 
5 / , prictor for a compoſition, but came to no ſettlement, is not alone 
; ſufficient to eſtabliſh his poſſeſſion of the tithes ſo as to entitle bim 
to recover in this action; for an, agreement ſor 2 compoſition 
vould not amount to a poſſeſſion as actual uſe and enjoyment does, 


much leſs a converſation towards. an agreement, which ends in 2 
diſagreement. Wyburd v. Tucl, 1 Pull. & Baſan. 458. 


"= 
{2 22 i. 247. af ! 8 (T. b. go) Preſcription. 


8e. 1 allowances in Eyre, and a judgment in treſpaſs 400 yen 
” (T:h. 106) ago, are not concluſive, evidence of a right in the lord of the 
| | hundred to wreck of the ſea, thrown-upon/ a manor within 
it; and ſome judges doubted whether it were evidence at all, 
NMNizety-twoe years undiſturbed enjoyment of it by the lord of the 
" manor, is much better evidence of Lie geladptive right,” Farm 
«": * Arthur, C. B. 2 Will. 23. a | * wc. 
| IT. b. 105) Scienter, 
_ A CTION for keeping a d knowing him to be mad, which 
7 en 3 's child, whereby he died per quod ſeruitium 
** amiſit. rd Kenyon, C. J. ruled, that a witneſs might be aſked - 
fk ſhe had not Feard in the neighbourhood that the defendant's 
dog had been bit by a mad dog ? for if. the common report was 
that the dog had been bit, a duty attached upon the defendant to 
Lleep him properly fecured, Fenes v. Perry, 2 Efpin. Ni. Pri. 


1 


bavin. 251. 


3 


| JaVin251,. 2 { , 106) Seats in a Church. | X | 


< > claims by preſer ien as appurtenant to his meſſuage. 
The declaration ſtated, tha nd all thoſe whoſe eſtate he hath - 

in the meſſuage repaired it. s being a poſſeſſory action againſt 

a ſtranger, the plaintiff is not obliged to prove 6 vv on the trial, 

- Otherwiſe, where one claims à pew or ile in a church againſt the 

; ordinary, who has primg/ facie the diſpoſal of all ſeats in the 

church. Kenrick v. Taylor, B. R. 1 Wil. 316. 

* 2. Plaintiff declared, that he was poſſeſſed of an aneient meſ . 

Ab. 53), ſuage in the pariſh of B. and had as appurtenant to it the uſe and 

. occupation of a certain pe in the pariſh church of B., which 
925 detendant's wife prevented: him ſrom enjoying. Evidence was | 


9 
* 
- 
" 


ra 
- 
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. R. 428. 
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Evidence, © | 
of unin poſſeſſion 36 years; upon which the ju 1 
ound a verdict for the plaintiff. On a motion for a new tri 
Lord Mansfeld, C. J.— The queſtion is, Whether there was any 
evidence at all to be left to the jury? The plaintiff's title to it 
is, that it belonged immemorially to the houſe he poſſeſſed; de- 


* 


| - fendant has ſet up a joint title, in right of the houſe enjoyed bx 


himſelf and another perſon. * Plaintiff proves that he was put in 


poſſeſſion by the rector and churchwardens 36 years ago. Ihe 


queſtion is, Whether this act of the rector was to give poſſeſ- 
fon under an old immemorial right, or in conſequence of a new 
ift? There are ſtrong reaſons for ſuppoſing it was not a giſt. 


They could not make a gift of that which other people claimed. 


A gift cannot be made without a faculty, and there is none here. 
The family who owned defendant's houſe have acquieſced for 
36 years, almoſt double the time which the ſtatute of limitations 


requires as à bar in certain caſes. Rogers v. Brooks & Us. 1 Term 


Rep. B. R. 431. (n. 4.) 


3. Pofſcſhon for above 60 years of a pew in à chutch"is not a 


ſufficient title to maintain an action upon the caſe for diſturbance 
in the enjoyment of it. But plaintiff muſt prove a preſcriptive 
right, or faculty, and ſhould claim it in his declaration as appurs 
tenant to a meſſuage in the pariſh. Szocks v. Booth, 1 Term Rep. 


- © 


4. In an action on the caſe, for diſturbing plaintiff in his pew; 


vbich he claimed as appurtenant to an ancient meſſuage. It was 
held in B. R. that uninterrupted poſſeſſion of à pew in the chari- 
cel of a chutch for 30 years, is preſumptive evidence of a pre- 


ſeriptive right to the pew; where the action is brought againſt a 
very. and nat againſt the ordinary. But the preſumiptiory 


5. Caſe for diſturbing; the plaintiff in his pew, ' which" he! ow, 


alibelexhibited by him in the conſiſtorial co 
fendant and his wiſe, for diſturbing his ri 


* 


niſned defendant not to ſit in it. Oy Appeal to the court of 


. arches, that court reverſed the formggMntence, retained the prin- 


cipal cauſe, and by an interlocutdfy decree admoniſhed the de- 
fendant and his wife not to ſit in the pew, and condemned them 
in coſts ; and on a further appeal to the delegates by the defendant, 
that court diſmifſed it with coſts, and remitted the cauſe to the 


arches. Hotham, B. before whom the cauſe was tried, was of opi- 
nion, that the ſentence of reverſal in the court of arches, confirmed 

by that of the delegates, having aconcurrent juriſdictiou upon this 
queſtion with the courts of common law, was concluſive evidence 


| againſt the claim of right ſet up by the plaintiff, and directed a 


nonſuit. 


= 


which the court adjudged the right to thgyßlaintiff, and admo- 


% , 


. 


| Be 
= an information in nature of a quo warrants, a Jud 


*%& x 


nonſuit. But B. R. vere of a contrary death 
* C, Tan Rep. BB. 639. 


e 


* 


? 7 In 5 wo Quo Warrants. 


| 1 EVIDENCE of an rr of retrin of 5 ba s, to- 
gether with proof of his having acted as ſuch, is ſufficient 

to ſhew that he is a burgeſs de ſacto, without proving that he was 

aQually admitted. $ » Regem, Cowp. 502. 

2. An order of en 

lates to the original right, and may be given in evidence to ſhew, 

that his vote at an election ought to have been received ; though 

inc. eRtion. were had prior to. the date 'of the. order, 


gment 

. b.57) of . of a third perſon, viz. the mayor by whom the defendant 

was 3 was allowed to be given in evidence. Rex v. 
AE « 140g. Andr. 38g. 


ſs”. 5 cr. b. 146) Will. . a 
25 -HE three witneſſes to a will being alive, Fertgſcue, Maſter 


t. ti l, of the Rolls, refuſed to eſtabliſh it without examination of 


= + .- e eee Townſend v oy 


On 1 Wilſ.216. Vide 12 Vin. 260. pl. 13. 


2. The witneſſes to a will ought not to be admitted to. give 
6. evidence againſt their own atteſtation. Goodtitle ex dem. Alexander 
& al. v. Clayton & al. 4 Burr. 2224. | 


; 5 be, Par hay, cher witneſſes to a will ſwear” to the 


* « inſanity, other g on be _ to contradi& 
. 1096. 


An implied — RR 
| fort of evide Brady v. Cubitt, Doug Doug. 39. by ve 
on the face of the will that the wit- 
preſence of the teſtator; it is matter of 
jury. Croft v. Pawlett, 2 Str. 1 109. 


tion of a voter illegally disfranchiſed re. 


Extortion, 


Extortion. 4 


% 


{A) What is Extortion: And who may be 


9 of it. 21 * 


. RY fat. 3 G. 1. c. 15. , 13. it is enacted, That no ſheriff, 
1 under-ſheriff; bailiff, or other perſon employed in lerying 
er collecting any debts, duties, or ſums of money due or there- 
after to become due to his majeſty, his heirs or ſucceſſors, by 
2 gn of the court of Exchequer, ſhall take, aſk, or receive any 
„ gratuity, or reward whatſoever of the perſon or perſons 
lable to pay the ſaid debts, duties, or ſums of money, or of any +." 1: 
other perſon, for or upon pretence of ſuch levying or collecting, a 
except the ſum of four-pence only for an acquittance for ſuch ſum 
as ſhall be ſo levied or collected; which acquittance ſuch officer” 
is thereby required to give and deliver to the perſon upon or from 
whom ſuch debt ſhall be levied, collected, or received'; and the 
bailiff or other perſon receiving ſuch debt or ſum of money ſhall, 
from time to time, anſwer and account for the ſame to the ſheriff 218 
or his deputy, and may require an acquittance alſo from ſuch' EY. 
ſheriff or his deputy for ſuch ſum, who are thereby required to | 
' give the ſame without fee or reward; and of and from ſuch debts 
or ſums of money ſo levied, colleQted, or received as aforeſaid, 
the ſaid ſheriffs and every of them ſhall effectually diſcharge the 
ſaid debtors and perſons ræſpectively by totting, and anſwering the 
fame to his majeſty „his heirs and ſucceſſors, upon their reſpeRive - 
accounts in the Exchequer : and in caſe any ſheriff, under-ſheriff, 
or deputy-ſheriff ſhall nichil or not duly anſwer to the crown an 
debt or ſum of money ſo levied, collected, or received, ſuch 
ſheriff, under-ſheriff, or deputy-ſheriff, for every ſugh offence (Hall 
forfeit treble damages to the party aggrieved, and Aouble the ſum 
ſo nichilled or not duly anſwered as aforeſaid; wich ſaid damages * 9 
and penalty ſhall be ordered, decreed, and given to the perſon. e 
aggrieved by the court of Exchequer, upg# complaint and prof | 
of ſuch abuſe as aforeſaid made and ited before the barons 
of the ſaid court, in ſuch ſhort andMmmary way and method as 
to them ſhall ſeem meet: and in caſe any ſheriff, under-ſheriff, - 
deputy-ſheriff, bailiff, or other perſon ſhall preſume to demand, 
take, or receive any ſum or ſums of money whatſoever, be the ſame 
more or leſs, of any perſon whatſoever from whom any debt or 
ſum of money was or ſhould be due-and payable to the crown, by 
proceſs out of the court of Exchequer, for, or in reſpect, or upon 


guilty ue. 


9-47 887 


28 
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# '— 


* | „„ Ertottion. | 
_ pretence · of executing the ſaid roceſs, or for, of in reſ 
upon pretence of fees due to 8 r ah of them for * 
vor receiving the ſame, contrary to the true intent and meaning of 
> this act, or if any of the officers or perſons aforeſaid ſhall demand, 


take, and receive any ſum or ſums of money whatſoever for not 
lexying or ſorbearing to levy any debts, duties, or ſums of money 
which, were or ſhould be due to his majeſty, his . heirs. and ſuc- 
eeſſors, and written out to them or any of ba by the proceſs 
E _ - aforeſaid: in all and every ſuch caſe every perſon ſo offending 

nnd being thereof lawfully ne, ſhall be adjudged, Sr 
and taken, and is and are thereby adjudged, deemed, and taken to 
be guilty of extortion, injuſtice; and oppreſſion ;' and all and every 
| ſuch perſon and perſons being thereof lawfully convicted, ſhall 

forfeit for every ſuch offence treble damages and coſts to the 
„and double the ſum ſo extorted :. all which damages 
2 penalties {ball be ordered, decreed, and given by the barons 
of the court of Exchequer upon complaint and proof of ſuch ex. 
 tortion made and exhibited before them, in ſuch ſhort and ſum- 
mary way and method as t6- them ſhall ſeem meet as aforeſaid, 
provided ſuch conviction be had and made within two years after | 

ſuch offence committed, and not otherwiſe, + 
2. There are no acceſſaries in extortion, but he that is aſſiſting © 
2 extortioner. Per Parker, CF in Rex v. Log 
1. Str. 74. 


lb the 3 HK a ſherif''s officer having arreſted . agree witk 
n 


perſon for a ſum of money to accept him the third perſon 
— "that an 26. bail for the defendant, ſuch agreement is illegal, and void. 
8 Stateſbury v. Smith, Hil. 33 G. 2. Burr. 924. And the -officer 
3 is hable to an 3 .—0r to an ind ment for extor- 
doing his a. Ib. ES 


Wikies. Bur 928: 2 | BN | | 4 


4. The uſual charge allowed by the maſter t i the ſheriff's | 


_ officer upon an arreſt is one guinea-; and it ſeems that if a bailiff 


exact more the uſual ſum, he will be guilty of extortion in 


taking more tha is allowed colore ici. Vide Beldero and others 
2M e * 3˙ 3 Term 225 B. R. 477. 


e 5 3 0 
3 1.13208 «.motion in arreſt of judgment upon an indiQument 
at ſeſſions fo of extortion, it was objected int. al. that the 
| \ Juſtices have no juriſ 
oled, for their commiſſion has in it the word extortionibus. Run 
The v- Log en and another, Hil. 4 G. 1. Str. 73. 


 Pleadings.- 


ditment againſt two ſet forth. thas fn Zito of hide; | 


* on being chancellor and the other defendant regiſter of the 
- Biſhop of Sarum, did force one T. H. executor of the will of 
M. 4. to prove CO Ne N ubi oy 


-. 
bf 1. 


F I 


8 8 


dickion as to extortion; but this was orer- 
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13 Erxtortion. 

| lene ſeiebant that the ſaid will had before. been proved in the pre, | 

KLE rogative court of Canterbury, and by reaſon thereof they extorfrve | 
of the ſaid T. H. 40s. On not guilty pleaded, there 

ind was a verdict for the king. In arreſt of judgment it was objected, 

: that the defendant's offices were diſtin, and what might be en- 

tortion in one might not be ſo in the other, and therefore the 


ſue. inditment ought not to be joint, as two cannot be jointly indicted 
dof © for exerciling à trade without ſerving an apprenticeſhip. 32 
ng, | Parker, C. J.— This would be an exception if they were indi 
&d, for taking more than they ought, but it is only againſt them for 
its 2 get money where none is due; and this is an entire 
ery | charge. A I, fg. | 
hall 8 wy a . 
ty — — — — oy — — —_—_ | 
ges 1 7 
ons | | - 
*X | Factor, [EJ ” 
Me — 
id, A x | | \} | . RE | 
M6 755 K What is his oer „ ! 1 - 
ng 
ge, 1. THOUGH a factor has power to ſell, and thereby bind He cannot = 
| his Une yet he cannot bind or affect the property of an ſe vat 
ih the goods by pledging them as a ſecurity for his own debt, though 13 
on a formakry of.a:bill of paocals e Paterſon for 6 gunned 
id. v. 70%, en, a n 
2 d principal. Danbigny pur 5 Term Rep B. K. 606. 
| 2. "Therefore if a faftor ledge the goods: of his principal, the 
; latter may recover the Ts of - fo X jon f the on ths | 
5 on tendering to the factor what is due to him, without any tender ( 
yg to the pawnee. Daubigny v. Duval, 5 Term Rep. B. R. 604. 
iff 3. A factor may detain goods to pay cuſtoms in any place or 
in for ſalvage, but more doubtful as to any other pretence. Vide 
171 Wiſeman v. Vandeput, 2 Fern. 20g. Fer 3 Lord C. 
5 Paul v. Birch, 2 Ath. 623. : 
4. When a factor to one beyond ſea buys or ſells goods for the 
perſon to whom he is factor, an action wal lie againſt or for him 
in his own name; for the credit wi preſumed to be given to 
, him in the firſt caſe, and in the the promjſe will be preſumed _. 
nt to be made to him, and the rather ſo, as it is ſo much for the be- 
* nefit of trade. Gonzales v. laden 1 T. An. Guild. Salk. MS. 
F= Bull. E. N. F. 130. t 
7 F. It was ſaid by Wiles C. J. in delivering the op inion of the "(Cs 
N court on the caſe, that however a factor might he been conſi- 
e- dered formerly with reſpect to the power of ſelling on credit, it is. 
le certain that as the law js at preſent, and as rade has increalgd- 
ff much af late, a factor may now ſell for credit under a general | 
y e, e ee 3 Da . 
10 r 16 G. 2. 1 a R 
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225 ee Pig ink Arne, q . r 


FAN n dt 
ue. 0 Trinla®ions and ** between him and 
his Employer. 
15 54 Weben i in La orders B. merchant abroad, to buy - 
bim hemp at a limited price. B. nga $ the price, but 
_ faves. more than the difference in the freight. A. refuſes the 
. but jinſtead of. diſpoſing of the goods at Z. the por t of 
4 ivery, ſends them to P. and ſells them there for m1» bills ſub. 
jet to diſtount. Held by. Lord Herdwicke Mat he ſhall not be 
deemed' the factor of B., but to have taken the goods and dif 
P of them ar his own, notwithſtanding the refuſal. =o _ | 
wart new-talk. jn-reſhipping, and the value of navy 
1 to fluctuation, A. had therefore run riſks with vith them es 
8 or he could not do, and by the conſequences of which B. 
2 © as principal could nor e been bound to. ad. Cornwall 
| v. 1 Ve. 109 
a 2. y there may be ſomething that may make a rule, if on 
dne part of the I factor makes an exceeding of his or- 
ders, and on another pu relating to the ſeme-goods a ſaving, it 
| Will be juſt not only for the merchant or principal to take the 


Whole, a court of equity ought at 10 con er it ſo, as it 
©, would be very miſchievous if otherwiſe. Fer Lord Harwicke, 


* 


| 1 V. $10. 
Wenn 3. I is clear that if there ix an authority ever by 
as indorſement upon a bill of lading without | She we wc 
b i dorſee is factor, the owner as een him and the factor re- 


tains a lien till delivery of the goods, and before they are _ 
foid and turned into monev. Per Lord Mansfield, . J. 
| Sf af. v. Campbell & al. 4 Birr, 2050,” 1 Bach. Rep. 628. 5% 
4. If rae factor pays it over with notice to a Yi petſon, then 
i hall be followed in the hands of ſuch third perſon, for it re- 
mains then in his hands ſuch as it did in thoſe of the factor. B. 
See Brown 5. But if 2 are bona fide ſold by the factor at ſea (as they 
v. Williams, mar do when no other delivery can be given) it will be not- 
8 r . e 1 Fac. 1. c. 19. The vendre ſhould hold them by 
7. 9 wi virtue of the bil of ſale, though no actual poſſeſſipn is delivered; 
| 2 and the owner can diſpute with the vendee, becauſe I 
B-R-63- were ſold bona fide; and by Wgowner's own authority. B. 
MacLE. 203. 3 5: 


My . 
Auel Difpures * Factor or 28 EY 


. Creditors. of the other; and where the Toctar oc 
EEployer dies orfails, | 5 
——— a wi by an Aer 
goods at his owe rift, for which be has an acidicional 
*r ee ee ire x ewes omar and Hye, ad 


z 
2. 1 


L 


a 
t 
e 
» 


| 
— —— the direction of Lee, C.J. both. tim 228 
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Faber. =) 
to the awnet,, though he gives: Bi of opinica 
to pay do the factar Who has failed. e 


* of re be er wi be cont wh nes Sy 
nnn P. 107 | ” F 


2 If «fr fling under a! reder n ſells g 

2s his own, and the knows nothing of any principal, 
buyer may ſet off any yo any he may have on the factor agai 
Re DR tg ot by the principal. Gerge v. eget, 


TED 

r has @ Ren „ 
for incidenral charges but as an item of mutual account. for 

1 balance due to him ſo long as he retains the p fle lion; it 
1 8 K 1 Per Lord Hard: . 
-b . Dn: v. Ni hen, H. 8 


EH WY crea B. 15 
to Lg and gaben ha he muſt fait unleſs he 
credit, advances money on his bills to fave him from 1 — 
failure, truſting for reimburſement to a future conſignment of 

upon which he may acquire a' lien. B. having pany, 
io this committed a fecret act of bankruptcy tr to A. fe 
him goods ſubſe _ * which he ſells and detains the . 
in diſtharge of In an fi 5 boy fo. „ af- 
kignees hr the amount for which the it was het * K. 
that this was no fraud in A. and that he 28 her Ups the price 


Lincs 5. for the pon. thus advanced. Baue & ut v. 


17 * ane hy tht hire of a 
wit \ the bank on his own account for 487. per month, * 


| 5 me of his principals, are not liable, nor nn oped | 
te 9 


to ſatisfy-the maſter's demands, but they ate l 
e factor the freight for 75 cargo; and as he Was bound 
be charter-p arty, which gave the wa f x ſpecific lien, ou the 
good, be has 2 Hehe to be paid In e nees 
the factor under a commiſſion of ba my 
bi Foom only in the es — e Bred 
24th. 621, | 
6. A. a clothier ſent his to B: a factor, v“ become 
for him for a'bond J. ſold the N 0 
„knew him to be ſo. Afterwards 4. becomes bankru 
wn Zi the bob tele In an ation by 4.'s.affig 
vught again jregeey the value of Baie 5 wah ; 
in F. X. that nat o flew a Heil upo of LES in C3 


in actual 


had 1 the amount of the e | 
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ae pol an action, he has a right to retain the money in conſequence 


OP t wo 2 x Wa . Goodwin, Cowp. 251. 
8 * A actor who 1 cloths, and is authoriſed to ſell them 
x is own name, but makes the buyer debtor to himſelf, though 
he is not anſwerable for the debt, yet he has a tight to receive 
He money „His oe t is a diſcharge to the buyer, and be may 
8 


w 
1 


an action againſt him to compel payment, and it would be no 
| defence in that action for the buyer to ſay, that be ought to have 
the money becauſe the principal is indebted to him in more than 
that ſum, for the principal himſcif can never fay that, but where 


the factor has nothing due to him. There is no caſe in law or 


- equity, where a factor having money due to him to the amount of 
the debt in dif; 2 , wag ever prevented from taking money for 
ds. 


- Cloths in his Per Lord Mangfeld, C. ]. delivering the 
Fn oY of the court. Ib. 255. - 
A. a trader in Londen having money of 7. S. (reſiding in 


in his hands, bought Seal. Sea ſtock as factor for J. S., 


- and took the ſtock in his own name, but entered it in his account- 

1 book as bought for 2 ho S., after which A. became bankrupt. Held 

4 by Lord Parker, that the truſt flock was not liable to the 

5 bankruptcy. "Ex porte Chion, 3 P. Wms. 186. n. [A] 

9. Where a merchant beyond ſea conſigns goods to a factor in 
; Tanthes, who receives them, the factor in this caſe being only a 
| Ws of ent for the merchant. beyond ſea, he can haye no pro- 

neither will t Te affected by his bak 

2 ” 5 g, Lord Chancellor. Godfrey v. Furgs, 3 

ns. 186. See Alſo Ex parte Dumas, 2 Vef. 586. 1 All. 2 


8 
. ng 4 for ſale, Wy ſell . 
e rg mo his bankruptcy, and do not purchaſe 


* * 
— . 
— - 
* „ 
0 | 


eh any ſpeciſic thing capable of —.—— diſtinguiſhed from the 


his property, the. conſignor ſhall not recover the whole 
r W 
| . fon. 37 v, Salem, Willes, 40. 
2 11. So if a factor, at the time of the ſale, agree ut off a 
8 eee ee e i e factor 
kreceived ſo much money frohe vendee, and the cophgnors muſt 
5 in under the factor's commilſion. Bid. | 
* "But if the goods remain in ſpecie in the factor's $ hands at 
2 time of the bankruptcy, the confignor may recover the 
trover from the aſlignees. Bid, 8. P. Paul v. Birch 


2 4. Sar, | 


5 if a het Gl ods for by Pepe In heron 
t 


3 * 184 8 and his a ces e 
money, the prinei n A 
bo had and ed. "Di. 


- 
of +! - Ys "£ +4 — oy 144 » 
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ct his lien as much-as a mortgagee: has by che title deeds of an 
eee.ſtate in his hands, though de de not in poſſeffo. .  Drindwater 
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8. C. 15 Cadell,, Coup. 233- Copeman v. SN 1. 
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us 


indemnify him ſo far as will go for acceptances which he 


on the unpaid acceptances. ''Zwich v. Walker & ad, Afgutłi of 


broker may deduct the amount of the loſs from the debt which 
bee may recover it back in an action for money had and received. 11 


Wards becomes a bankrupt, and the goods remain diſtinguiſhable | 


* 


14. So if a factor on ſuch a ſale takes notes in payment from 5 
the vendee, payable at « future day, and his aſſignees after wards 4 
receive the money, the principal may recover it from them in an 
action for money had and received. Bid. ; n 

15. So if the aſſignees of a factor who is bankrupt receive 
bounty 2 on any article under an act of parliament giving 
bounty to the importer, the conſignor of that article may recover 

ſuch bounty money from them in an action for money had and 
e 

16. Z. reſiding in the country, with J. reſiding in Landon, 
to draw bills on F. making e. to 2 os the ine when 
due. Z. in eonſequenee of this agreement remits bills to F. to 
diſcharge a balance due to him in the firſt place, and next to 


had” made of Z.“s bills. J. becomes bankrupt without paying 
the acceptances for Z. and before the bills remitted to him become 
due. Held, in ap action brought for money had and roceived by 
Z. againſt 7.'s aſſignees, that this was the caſe of goods ' 
to a factor, aud that I had a right to them ſubjeQ to F.'s lien as 
factor, for the balance due to him, deductiag commiſſion cha 
Jenner, 2 Black. Rep. 11 9. | 
* 17. Where a bankrupt has underwritten a policy to à broker 
acting under a gel credere commiſſion, and a loſs upon the policy 
happens before, but is not adjuſted till after the bankruptcy, the 


be owes to the eſtate of the bankrupt, and if by miſtake he pay See alſo * 
all that is due to the aſſignees, without deducting ſuch money; One v. 


Bie v. Dickaſan & al', 1 Term Rep. B. R. 298. 
18. If goods be ſent to a factor to be diſpoſed of, who aſter- 


from the general maſs of his property, the principal may recover 
the goods in ſpecie, and is not driven to the neceſſity of proving 
his debt under the commiſſion of bankrupt ; nay, if the goods be 
ſold and reduced to money, provided that money be in ſeparate 
bags and diſtinguiſhable from the factor's other property, the | 
lien is the ſame. This is an incontrovertible point. Per Lord | 
C. J. Toke v. Hollingworth,” $ Term Rep. B. R 226. N 
Ph. A. and B. came to this agreement, that B. ſhould pur- 
fe of A., what he e a e price, and that 4. 
ſhould from time to time draw upon B. for the money due upon 72 
ſuch ſale, and that B. ſhould alſo from to time accept other bills - 


drawn by A. for his on convenience, for which he was to remit . 


bg after they had acted under this contract for ſome time, 
became a bankrupt, being under acceptances to a large amount - 
for A., and A. being ignorant of the bankruptcy, ſent a parcel of 46 


* goods and bills to enable B. to diſcharge the acceptances, 
Pa 


rcel was taken by B's aſſignees: it was holden that . y 2 
rc 99A 
* ** 3 f id | 


1 


A el is fon air the deve: on th round of their 

| been ſent for the particular purpoſe of paying thoſe c- 

5 20008, and that as that purpoſe, was not PT 

| peri of the gold, UW. remained in 4. Tooke v. Hollingworth & 

8 9 07 Rep. I. R. 215. Afirmed in Cam. Bruce. 2 H. 
QI, 


OCR TION eee of bills and other 


C., A. be oblig to take up che bills weeived by him from 
whereby: the balance is in favour of A. yet A. cannot main- 


_ there woll de cither à bill pledged againſt a bill, or a tranſaction 
| . e wanſaQtion; but py 
N and paid in, and were all paid on one account. 

x 1 Dai al & al'; f T Rid. B. R. 

= Ali depoſit goods. with Þ. bis Leer ye 
 _ Pfomiſe.to pay abe u A. when fold, B. has no lien upon 

" thens if nur ſold, for the balance of bis general account ariſing 
upon other arcicles, for che enproſa Ripulation of the parties puts 

_ end to the tule that would otherwiſe attach by law, that a 
6 fa dor has a lien for his general balance. upon the property of his 


6 Tiras Rep. B, K. 258. 


bon, acceptcd bills drawn upon him by. B. the conſignor. A. 
-"*- » becomes bankrupr de tore the goods arrive, and on their. arrival, 
dad che captain's recommending it to him to unload immediately, 
ow che weite Him bet be did not think _ himſelf at liberty 10 
mtermeddle with the goods, bankrupt, but aſterwards, pays 

5 the cptain a ſma)l ſum in part freight. ln an adi ion brought 


being afterwards reſuſed by order of B's aſbgnees, who han alſo 
become by - 
recbyer... For the conGgnor hed u right t ſtop in tranftu.; 1, 
becauſe H. or his 2 not having paid the bills, there was no 
3 ment for the-goods, but a mere liability reg 2d, Becauſe 

Ne Eyre, he wes hot in poſſeſſion of the cargo, from which time a factors 


i — 8 freight being made as factor does not amount to a conſtructive 


occurring as het vendor end vendee, and 
SS R 


— a romgerte A of 's nw og ern. rib 
7 ti Sogn ik aud was fo 
2 hits ade duch ferm ef \provift Id —8 Jr wavdifo ' 
«t the bar that Lord Elqan hat howicy inciegaed-s m „„ 
| 0 23. Goods 
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rot poſſeſi on of : 
"the "coalignthent we my un 


the pro- 


A. and . have a general running account, conſiſting ef 
_ ſecurities depoſited by A. with B., and upon the failure of A. 


tain-trover for the bills depoſited by him with B. For to do this 
the bills were coming in day after 


#l -coming_ioto his hends. Wolter & U v. 1 tal", 


22. 1 a factor in confideration of goods being conſigned to 


by 4:5 ,aflipriees to recover the value of theſe pods, Selprry, | 


it was held that tbey were not entitled to 


ene hen alone attaches, for the bare payment of a ſmall part of he 


\the judges 2 the cargo. r v.' Craig, g Pra 
this being « Fe. 92 
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34. 4 conſignor may ſtop goods while E | 5 bh 


* 2 SSIS FH Bo 


is immediately tranſmitted to B., who, before the arrival of the 
thip-at the place of deſtination, ſells the goods, and  indarſes the 


| Faſtar. a 
| , Goods were conſigned to A.z on his becoming a bankrupt - 
Yi ger went to the inn where they were arrived, pr put his 
mark on them, but did not take chem away becaufe they were 
Attached by a creditor of A. the bankrupt, the couſignor could nag 
afterwards ſtop them, for they were” not in fromſitu, but in ch 
confignee's poſſeſſion, for in order to diveſt the right to ſtop in 
tranſau, it is not neceflary that the ſhauld have taken 
by the very hands of the conſignee himſelf. Elli & a' v. Hunt 
9 , 3 Term Rep. B. R. 464. 


conlgnee has in part paid for them. Fody ſar v. Ley, 
Rep. B. R. ago. RPE WOT 
26. If the conſignee aſſign the bill of lading to a third , perſon .. 
for a valuable coulideration, the right of the ignor.as againſt 
ſuch affignee is diveſted Lickbarrow v. Maſen, 2 Term Rep. 
J. R. 63. held contra by che court of Exchequer- chamber in 
writ of error from B. R. 1 H. BI. 357. 5 Torm Rep. B. 


40. If the conſignee of goods, to whom, the bill of ladinz is 
indorſed in blauk, aſſign it over as a ſecurity for acceptances 
given by the aſſignee, not amounting to the value of the goods, 
and afterwards by an agreement between them they become part» 
ners in the goods, by which agreement it appears that the 
ſignor has not been paid fer them, the aſſignee of the bill 
lading cannot maintaiu trover againſt the conſignor, if he ſtop 
"the goods in tranſitu upon the e of conſignee. Solomons 
v. Niſen, 2 Term Rep. B. R. 674. | | : 
27. A. at a foreign port ſhips goods by the order and on the 
accovint of B., to be paid for at /a future day; and bills of {lagi 
are accordingly ſigned by the maſter of the hip. One of the bil 


bill of lading to C. after the. arrival of the ſhip, and a delivery of 
part af the goods to the agent of C.; B. becomes bankrupt, with- 
out having paid . the price of the goods. By this delivery the 
tragſtut is at an end as to the whole of the goods. Sleebey v, 
Howard, 2 H. Blackf. 504. PD EE Hts 
n 8 7755 


ae e ployed by {evegal Principals. WEIS. 9 | 


lente | 14 4 0 = 15 ans 

RT conſignment to o faftors jointly imports. a confent _ 
"by the den lignor; for them 40 truſt one another, but hot ar 
 al{worable and acconmatle for the: whole ys they have a right ty | 
e toneract to deliver oer to-ane another. Joint faters/are-co- 
bh „and ure anſmerable for one favetber for the hole 

if cone were 'anſwerable but the ſaftor who embenzled the 

«ty, pad be guit tbe Lowe 96h has ne vag tuft. 
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The confignor has FEE ſecurity for NOT bis. goods to 
Joint factors, which ſecurity ought not to be leſſened 5 impaired 
Without the moſt clear intention of the conſignor. in 


C.. ay aan oaks 3 94. 


Dy 6 Ol Liable to anſorer Damages in what Caſes in 


1. | Adder er broke? acting for their prinei were never 
. A held to be liable in their own „ Fer Tale, 
Lord C. J. Johnſon v. Ogilty, 3 P. Vm. 279. | 
2. A commiſhon d- crederę is an Ablolnde en ent to the 

incipal from the broker, and cakes him liable in the firſt inſtance, 
o that he is liable at all events, though the principal may reſort 
inſt the underwriter as a ah ſecurity. Grove v. Dubois, 
I Term Rep. B. R. 112. 


3. A broker when he bought goods for his principal, agreed 


For one half Per cent. to indemnify him from any loſs on the re, 
Tale; it was holden in F. R. that this undertaking was diſcharged 
when the principal had a fair opportunity of ſelling at an advan- 
tage, but neglected it, though he was afterwards 3 to ſell 
xt a. loſs. Curry v. Edenſon, 3 Term Rep. B. R. 524 

4- Such an agreement if reduced into writing need not- be 
* e ä 


N A. © Factor liable to ** . in what Caſes, 
DW Mot obſerving Orders, or without Orders, © 


«J's merchant abroad intereſted in' goods and the freight of 


2 mortgage them to his correſpondent iu England for 


money at a certain day, and by letters incloſing the 


| of lading, direct him to inſure, the latter having accepted 
the bills of lading, will be liable to an action for not inſuring, 
notwithſtanding that the mortgage was become abſolute before 
the order was received ; for it is one entire tranſaction, which he 
cannot accept in part, and n the reſt, Smith v. Loſcelles, 


2 Term Rep. B. R. 187. 
2. If a merchant in s been uſed to procure inſurances 
for his correſpondent abroad in the uſual courſe of trade, the lat- 
Ne D tacrs am anghrs ave compliance with an orden for inſurance 
da ads ns fo oe previous ons nt be given qr manage 
ands, unleſs revious notice to trary 
Ws oder nd hs he has a he 2 will obey an 
ent a right to 
Wass inſure, becauſe be is ae his 3 
the other's hands Ry and in wn manner he — 
VBalir, J. 3. 
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I. When 
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4. When a merchant accepts an order for jnfibtmice, and 
uk the broker to too ſmall a premium, ſo that no inſurance = 
can be procured, he is liable to make good the loſs * 25 
reſpondent. Wallace v. Tellfair, per Buller, J. 1b. 18 


But iſ a merchant rebding in London, Who has — hh an 
9 from his correſpondent, does what is uſual to get che inſur- 


% 7. as” 


Ya of 


ance effected, he is not bound to do more, Smith & al v. Ca- 


gan & af. . ; 
6. The rule of equity is, that if an order is ſent by a principal 

to a factor to make an inſurance, and he charges his principal as 

if it was made, if he never has made it, he is to be conſidered as 


the iofurer himſelf. But if ſuch factor employs an agent, that 


equity will not extend over that t. Per Lord Hardwicke 
G Tickel v. Short, 2 V9. 239. yy * . 
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Pagan: FF declared, that defe — fre 
factum apud, c. — © plaintiff an annuity, fon 


oper the infrument was ſet out i» er verk, and concluded with 
f 1 have hereunto ſet my hand and ſeal.” thera 
ent by; default, for want of joinder ; but 
4, that the word: ſeripeum-alope. will not 


mira tk, and tets Þ nothing alle to. imply &. Moore v. 
| ft pc Db Pali Hl up . 
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ENSURA jolts inter leer and Ie, held to impot 
ee by both, in an action of covenant by the executor of the 
= lee again thealgne, fr rn. MORSE e 


' eee be u. whit Tie the Dairy tl be go 
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Heeg wife demifod fuſes, to which the wife wa 
entitled in fee in reverſion, for 99 years, by way of 

The wife, after the huſband's death, havin accounted | with he | 
mortgagee for intereſt, and ſurrendered to the poſſeſſion in 
writing of part of the mortgaged premiſes, and directed the tenant 
to attorn, W although the deed was 
3 , theſe acts were equivalent to a re-delivery of it, 


i the mortgage. S 
5 Pals by me Deed, what Things. (Supp. Ser.) | 


oO” by deed, in conſideration of love, Cc. and for ſettling 
one undivided of the manors, &c. thereinaſter mention - 
end, grants the one 1 d moieties of all, c. (particularly de- 
ſoribing chem, ) together wwith all or ber his lands, tenements, and 
e e CURE oe 1 frm ang — 
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190 
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— purchaſer of a ſmall part of an eſtate took — 
from the vendor to produce the title deeds, when necetlar). 
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111 into his poſſeſſion, and he then 
aſhigned the morteage to a third perſon, without mentioning the 
deeds in the a gument. Held, that ay could not 
=> e 


** 2 


0 9 vereine TOR or in Cultody of the Maker, » ui 


Tis purt of Chancery would not conſider a voluntary deed, 
dhe a a power of revocation, which was duly executed by 

2345 , but informal in ſeveral parts of it, and was afterwards 
kept 


im uncancelled, as ſet 1 by a e will. N 


un V. 1 Ath. 625. 


(0:3) Who may ke or bound by One dot Ln 


ſigning it. 


4 Executed a bill of fale N in the pre- 
ſence and by the authority of the latter. There was but one 
ſeal to the deed j and it did not appear that he had put the ſeal 
twice upon the wax. This was held in B. R. to be à good exe- 
cution of the deed, as to both partners. OY e od 


* 4 Term Rep. B. R. 313. 


La. 2) Deeds. Void or voltable, or not. And . 
by whom, and When. | 


„B. in 4 1 conveyed lands in fee to V. C. 4 

a 7 died leaving F. C. an © by at 
24 ber at law, and his widow 55 * U the ſaid 7. 4 
executors and refiduary legatees. a m r) after- 
i the leſſors Kg Sy >. = 
of "money 0 pay off W..C.”s mortgage debt, a for other pur- 


poles 3. bog 0, Avia leaſe and releaſe, dated in 1561, 


the latter between the ſaid J. C. (then an infant between 16 and 
19) and E. C. of the firſt part, the ſaid J. B. of the ſecond 
art, and D. and E. the leflors of the plaintiff of the third part, 
and F. C. in conſideratio their mortgage money, 
and teleaſed the premiſes to D. and E. and their heirs. 
who had continued 18 the mortgage. in 
tnd, in 4756, demiſed emiles 
to J. T. who, in 2762, aſſigned the term to 
defendant ; prior to which time, however, notice was 
m of . of 1751, and the aſhgnment of it. 
1 infant, made an entry to avoid 
ion was, Had D. and E. the 
in 


— 


rule, that if an infant voluntarily does a right act, which 
be is compellable to do, it ſhall bind him; and that acts which 
do not affe& an infant in point of inteteſt, but are onl 
execution of an authority intruſted to him, are binding. Th. 
rules he applied to the caſe before him; and then delivered the 
 unammo opinion of the court, that the conveyance” bound the 


-  covenanted and agreed 
_ aſſigned to J. H. for his own benefit; and that the freehold 
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ddliveting the opinion'of the court of K. B. divided the caſe into 
_ © two queſtions, rſt, Whether the conveyance-bound the infant? 
2dly, If not, whether H. P. the fecond' mortgagee, could: take 


advantage of it. As to the firſt,” his Lordſhip mentioned it to be 


infant. t ſuppoling the conveyance not binding, the ſecond 


queſtion, he ſaid, depended og two points: "it, Whether it wa 
void, or voidable only; 2d, If voidable only, Whether the infant, 


by his entry, had abſolutely "avoided it. On the firſt Point, the 
opinion of the court was, that it was at moſt only voidable; 


And ſecondly, they held, that the infant himſelf, could not defeat 
it during 2 3 becauſe he ought not to be bound till he 


attained his full age, when he might ele& to confirm his deed; 
much leſs, could the defendant, a mere ſtranger, ele& for. him. 


And judgment pro quer. Zouch v. Parſans, 3 Burr. 1794. 


1 Black. 575, 8. C. See Harg. notes, 3, Cg. Litt. 5 1. b. & x, 
B. rit: Fu 8 e Harz: 5 5, 37 * Lit 5 roy 75 


+ Pp 4. M. Aut ter two filters were, under tKeir father's will 


ſeiſed of à conſiderable eſtate; and poſſeſſed of à confiderable 
leaſchold eſtate, as joint-tenants. Previous tothe marriage of 
A. M. with J. H. the, being then an infant, by articles dated 


: *the 28th 0 1761, and, made between her of the firſt pan, 


J. H. of the ſecond part and truſtees of the third part, it was 
that” the leaſehold eſtates ſhould be 


eſtates ſhould be ſettled on him for life; and then on ber for 


ber life ; remainder to their fitſt and other ſons ſucceſſively in 


tail male; remainder to their daughters, as tenants in common 
in tail; remainder to J. H. in fee. And he covenanted to pay 
too J. to the truſtees upon truſt, to pay A. H. if the Turvived 
him, the intereſt of it for ber liſe, and after her deceaſe to diride 
it among the children. Afterwards . H. died under age, The 
queſtion was, Whether theſe articles were in equity a ſeverance 
of the joint tenancy ? Lord Chancellor Bathurff, when he made 
his decree, obſerved, that the firſt point en to be eſta 

of full age 


bliſhed by the counſel W that had A. NM. 
when ſhe entered into the articles, they would have amountel 


to a ſeverance ; but that no determination to that effect hal 


ever been made: that the co · joint tenants were not, in this caſe, 


to be conſidered as volunteers, as they claimed by title paramount; 
and that their ſituation approached nearet'to that of iſſue in tail 


_ who claimed per forman Yoni, than to that of an heir at law, 


who'claims only under his anceſtor : that the utmeſt which the 
infant could do would be an avoidable act; and that, of-courſe, 


ir would be in the diſcretion of the court either to give or rea 


pens 
AW. becauſe he muſt declare with a profert 


ment, S that the td 
beexcuſed. © Bot if the party, in fi 


 Falts; or Deeds. 


their aſſiſtance to it; and, 5 it muſt always 

bein their power to model his contracts at their pleaſure : that 

the contract, in the preſent eaſe, was not ſuch as the court would 
d. Had the infant lived to come of age, and, a bill been 

filed againſt her for performance vf the articles, the court would 

have ſet them afide, and referred it to a maſter to draw new 
ſals for a proper ſettlement: that as the contract was not \ 
as would have bound the infant herſelf, 2 fortiors it ſhould - 

ey bind the co-joint tenants. That it would a ſtrange doc- 

mine, chat any ack of an infant, which is by its nature*avoidable, 

ſuduld ſever the joint · tenancy; 48, if that wk allowed, it would 7 


always be in the power of the infant to ſay, whethet the Joint-- 
tenancy ſhould be ſeyered or not; then, of the co-joint 
tenants ſhould die under age, the. infant mf 30 avoid his © wa 


at, by pleading infra ætatem, and reſort to the title of ſurvivor- 
ſhip, w which yould be a great .injuſtice, and hardſhip on the co- 

tenants. On theſe grounds his lordſhip was of opinion, 
that the articles did not amoudt in equity to a ſeverance of the 


joint-tenancy. May v. Hook, N. Ce. Litr. 2.16. a. 
Ser 17 2 tit. 2 w_ P x orga (H), pol. 


K Neige 5 0 


& 43) Loft: 3 96. "#6" what, Caſes Adlon *. 5. 
ben lie at Law, though abe Deeds are loſt. 5 8950 | 
THERE a vandal is granted by deed, and — Jeed IS 

to be loſt,” the plaintiff cannot read a copy in evidence 
ert bie in curia, as the 
deſendant is entitled to oger of the original, ſo that the plaintifſf 
mult either ſet up preſcriptive title to the rent, from a conſtant 
and uninterrupted payment, or he muſt bring his bill to be re- N 
lieved againſt the accident of the original · being Joſt e the ſame see the cafe 
rule holds in the caſe of a bond; for h a hundred witneſſes of Foe v. 
could-prove the ſubſtance of it, yerir is not ſufficient at law; for 272 
the plaintiff muſt declare upon it, with a :profert bie in curia. . 
Per Lord e mer Ain. e 96. _ "er 1740. 
2 Al. 61. ＋ Al. 214. 


ar But n e hag. 
caſes, which have been determined on ſolemn argument: and the diſtinction made is, that 
yet the pargy may declare thereon, or plead it (as the caſe ma 


e by time and accident ; and a 
bs. 


ert of the deed, che 
cannot be diſpenſed with. Vide the ſeveral cafes of So 


7 r 3 Term Rep. E. K. 137, and the rl BT He 75 
* erm 181. in notis. Ve 
bn, . 


Eſp. FIN 


1 2 


"I'S. 
b 1 


"* * * © 


be) with an aver- / 


oper (if prayed) 


* 


* W , . > 
. 
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) Wh in Cs of nk of Sos ta 


— adminiſtration. you 
. curiam, this demurrer was over ruled, becauſe the letters of da- 
to he in the cuſtody or power of 


be 
—2 * 


7 rw Seppel = plaintiff is 


miniſtretor, is he obliged: profert i 
9 n . A 
| the judgment on the demurrer wat accordingly aſh Raw- 

v. Stone, 20 Geo. 2. 3 Will. 1. 8 
Rep. 560. 8. C. Ses alſo Robinſon v. Stone, Ser. 1260. 8. C. 
— 4 3. It is not neceſſary in the caſe of conveyances ing under 


365. . —— 20 FAR '® NE RI Goue: TOR 


IS 


<3 TERCOFCART LS KEE Ferie 


- 


wo oe Dee 48. 

e ne . w. ant the "ales there Gti nd . | 

2 H. Blackft. 262 — 1 9 
nnn. | 


„ (though acc 
oy.” infirument in writing) the party is not bound to make of the deed 
34 dag) rr 


(M. 2. h Where the Deed or Recor mult be ben ar 
.- . preſently. | 


T defendant pleaded a recovery in- . R. and inftead of 
replying nu/ tiel record, the plainciff obtained a rule for the 

plea to be ected, unleſs eyer was 8 of the judgment; ac» r Bara, BR. 

cording to Carthew, 453. 517. it a record of the fame 50 

court, ** * Tirm, 2 Ges. 2. 8. fr 


61 % What ſhall be fold Edt Guowing PLS 2. 


„ DBT apon u dib bond aal to the plaintiff. The de- 
fendant demurs, and affigns for cauſe; firſt, that it is non 
cr ſet forth in the declaration, that the indorfement was 
two credible witneſſes; fecondly, that the nemes of 
. are not ſet forth in ce declaration; and there. 
ought to be a profert in curiam of the aſſignment. As tothe firſt, Revinſon 
it was anſwered and reſolved by the court, that as it was averred : 
that the aſGgnment, was made in the preſence of two. credible 3. G. Fe 
vitnefſes, it was well enough; as to the ſecond, that there being 
a profert of the bond, that is a profert of the aſſignment alſo;. but 
_ is another reaſon, and that is, the aſſignment is not a deed, 
ert is neceſſary ; the anſwer as to the ſetting forth the 
the witneſſes is, chat the ſtatute does not require it. 
17 Hil. T. 19 Gee. 2. 1 Will. 123. | 
2. Caſe by the executors of the aſſignee of commiſſioners of 
bankrupt for goods ſold and delivered by the bankrupt: it is ſuf- 
hcient for the plaintiff to ſhew am cxemplilication of a loſt probate. _ 
ch brd v. 9 n 1. Ker. nn 22-6 Dia 


Sj wt} '+ 


6 2 027) Excuſed by Aer 28 5 n.. wg 
re plea in ber to an ayowry in@oleria the hiatiff ſtated F 
Pez * T. 15 in his 22 — the — of the ; 

by his certain deed” of releafe then and 
e ci te oe god and wobich faid deed is aft 


bf and deft 7 N the conſiderations therein 


by mentioned, releaſe,” e. To dhe chere was 2 demurrex, 

ging for cauſe that the plaintiff ] had not brought the ſaid 

ppoſed deed of releaſe into court, &. But, after ſolemn Seealfo Nr. 

argument, the-court determined that the 6 deu IjÞp 
2 


Coord wi Fe ſes. Red's, Braman, Bu Term, begue, 
* | — 2. forth » comvryance, it was e 2 r ye fl fb ig: | 


See x04 that 
12 e 


Ken's Wha 8) Profert of Deed excuſed. By.D Detainer by 


2 purchaſer of an equitable title to a rent charge created 

by a ſettlement of the land itſelf was permitted in equity, 
after ſtating, that the ſaid deed * either loſt or in the hands of 

the defendant, who did not e it, to read a draft of it in 

evidence ; ſince the owner er the land is entitled to the poſſeſſion 

| of the deed. But Lord Hardwicke obſerved, that the-loſs of 2 

4 -. deed is not always a ſufficient ground to apply to a court of 

. ol equity; fince, if there was no more in the caſe, a profert need 

nnmnmuot be made of the deed in pleading at law. And he added, 
that the doQtrine that a pr, was in no caſe neceſſary, in 

ing a gift under the ſlatute of uſes, becauſe. the deed be 

o the grantee to uſes, though fully, eſtabliſhed, was, 2 

f faid by Lord Vaughan, when conſidered, a ſpungy reaſon. Vu. 

Field v. Faucet, 1 Vea. 255 | 98: 2 2 e, 3 100 

' * B. R. 1 i | 


menen 


. 


= 


| 24 13 Vin.78.. LEY bon a. 1 s) Moyfrans, ec, By what Re 
Aſſignees. . 


Pa a leaſe is ede eter adminiſtrator, che aſſignee, in declar- 


1. Ws adminiſtration. er Lee, C. J. in . 
IMF: * 


(M. a. 29) By Sanger, 


; Ius the' defendant pleaded, that King Chorle the fi | 

: letters dated, c. incorporated the freemen and 
3 brewſbury, &c. and granted, Oc. as by the ſaid , 

letters patent remaining apo record in "the court of Chancery may r 
appear. The The plaintiff dene demurred ſpecially, becauſe the Jefondac * 
did not make any profert of the letters patent. But the demurre: &4 
was over-ruled: and it was obſerved by -Flles, C. J. that the 
defendant did not claim any thing under the charter, and that 


3 


| ie. v. whey $4 Gee. Wk kg. 
4 : © I 00+ 2» les 688. 
=. th eſs a a now (4). "Pp 


.- 
ft > _ 7. * * :, 


* I N A 


8 2 
S 8.2 


PEef=ifa "Sr 


| 1 0 3. 


prays judgment, þþ 


—— | 


(* wy Pleadiog Non oft Aae 10 What ( 13 Vingo. 


N debt upon articles the defendant pleaded non M. ſactum; Pride Cole and © 
1] and, upon the trial, was ſuffered to give lunacy in evidence. Nu Por. 
; where itis 
4ald, Mer under the plea of acn eff facfum, Ly Pais in evidagiony that he as mae 6 | 


Pate v. Boon, ich. T. 12 Geo. 2, Str. 1104. 
3 was fo drunk, that he did nut know what he 


2. An infant, or they who ſtand in his” place, cannot, plead 


"00 eft falum, and give the infancy in evidence; but mult pleatl . 
it ſpecially to avoid the deed: and that plea avoids it by relation 


back to the delivery. The reaſon. of this is, becauſe it has an 
ration from the z and not becauſe it has the form of a2 
Le. The, deed of a feme covert has the form : but ſhe, may 


of JoAum; ; becauſe it has no operation. Per. Lord 
J. in nga the opinion of the me in . 
e. a 


Ma 


(8. a. 30 Pleadings Non ef toms, fecal © or Wi", | 


general 


par « on "bond; the defendant pleaded that the _ was 
given upon an unlawful and corrupt agreement to indemnify 
the plaintiff againſt a promiſſory note given by him to one J. R. 
as a conſideration for his not appearing as proſecutor, and for his 


ly, and at what Time. 


not giving Ps on the trial of certain: indictments againſt 


and others, for wilful and corrupt , to which 

ba i reſpeRtve pleaded, and which us ba hn then. 2 
ome on to n Aſſizes at Stafford and the plea 
jb, hy thus, And jo the ſaid defendant ſaith, that the ſaid ſup- 
Wed writing obligatory, ſo made and given 5 for the cauſe afare+ 
ſaid, is void in lago. fad this he is boinky 3s verify : wherefare be 
actio, &c. To this plea the plaintiff demurted 
generally. And, after argument, the court gave judgment for 
the defendant ; and ſaid, that the plea was-rightly pleaded, and 

.concluded-very properly in ſaying, © and ſo the ſaid bond is void“ 
r June, 0. B. bob. 7G. * 381347 | 


| 
Pa 


” I" (N. a. 4) ral oa $2 


1. JN an action of covenant the plaintiff declated, quod cum per 
1 Weſlmonafterium, Anne the 
wife of R. M. covenanted to pay the plaintiff a certain anvuity, 
Wc. Upon gyer prayed by the defendants, the writing was {et 
ont in her verha und concluded, In 5 ref aus have here- 
—_— bands and ſeals, &c. and after oger, the defendants | 


ſ , 
a to * the _ nn, 


— p / 
4 A 7 
* 


rr. 


| a * 
8 and had judgment; upon which a writ of error was afterwardy 
+, - brought; and the error inſiſted upon was, that it did not appear 
| dy the declaration that the writing therein mentioned was the 
. = *. deed of the defendant,” &c. for it was neither ſtated to be ſealed, 
ver nor any technical word uſed in the declaration that imported a 
F” Jrdentwra deed, 28 faftum, fidenturam, Rc. The counſel for the defendant 
. in error argued, that the word faJum was in the declaration; 
deu tal. and therefore it muſt be taken to be the decd of the defendant, 
© Ing by both. But it was anſwered by the court, that faFum in this caſe waz 
ot inſerted in the declaration.as a ſubſtantive importing a dexd, 
Ju. gta. but it was only to introduce the place where it was made, and 
95 8 ttserefore could not make the declaration good. It was then. 
argued, that the declaration was good becauſe it was an actiom of 
covenant ; and the word convenit imports that it muſt be by deed, 
for a covenant cannot be but by deed : but the court on the autho- 
rity of the caſe of Southwel v. Brown, Trin. 29; Eliz. Cro. Elia. 
| 571. held, that the declaration was ill. Then the counſel for 
"_ the defendant in error inſiſted, that this fault was helped by the 
- , ſetting out the inſtrument in hec verba upon the oyer FE ay 
- - whereby it appears that this writing was ſealed by the defendant. 
But the court were unanimous of opinion, that the defect in the 
' © Hveclaration was not made good by the entry of the inſtrument in 
hec verba,- upon the cyer prayed; for though the inſtrument ſays, 
% In witneſs'whereof we have ſet our hands and ſeals,” yet that 
does not ſhew that the deed was actually ſealed; and ſealing is 2 
8 fact which ought to be poſitively averred, or elſe ſomething ſhould 
bpbdee in the declaration which neceſſarily imports it was ſealed: and 
ddr. $t4- therefore the court held, the declaration was ill; and jud 
5 Barnard: - Vs reverſed. Moore and wife v. Jones, in error, Mich. 2 G. 2. 
£5.5.C, B. R. Lord Raym. 1536. ry + 3 
2. Debt upon a bond conditioped to perform articles, which 
upon the plea appeared to be an agreement that the plaintiff 
- ſhould furniſh the defendant with ale and beer, to be ſold in his 
* houſe at ſach prices, and that he ſhould take it of nobody elſe, 
but might be at liberty to take any other liquors, (malt liquors 
only excepted,) and what hould not be paid for” at breaking up 
| the trade, and were undrawn, ſhould be taken back. And then 
te defendant pleaded'performance.” The plaintiff replied, that 
by the ſame articles it was further agreed, that what ſhould be 
drawn ſhould: be paid for, and that there was ſuch a quantity of | 
Jiquors unpaid far. Demuragy inde ; arid by the cour?, the repli- 
cation is ill, for the plaintiff can only allege new matter in the 
© articles by ſetting them out upon'oger, Mich. 6 Geo. 1. Str, 22). 
' © Stibbr v. Clough: © . | 
3 2. Ia covenant on à mortgage deed, the declaration ſet forth 
all the premiſes, the haberidum, the proviſo, the covenant for 
payment of the money, and the breach for non-payment. be 
Fr - premiſes were very numerous, and ſwelled the declaration to a 
- 667. conſiderable length; But the court were all of opinion, that it is 
* - _%®?. _ - ſafficient for the plaintiff to ſet out: ja, his ion” that the 


* 


* 


bo 


wills. 2 Ath. 575. Hil. 16 G. 2. Ba 


neg txpoſitio are. the beſt rules to go 


| 208 


* 


9 Natts, or Deeds. © | 
defendant- by indenture had demiſed certain premiſes therein 
mentioned, without ſtating them particularly, ſubject (amon 
other things) to ſuch a proviſo, ſetting out the ſubſtance.of 
covenant and the breach: and Lord Mangfield, C. J. gave notice, 
that the court would animadvert upon, any future inſtance of 
tting pafties to the enormous expence o Ig pa out deeds at N . 


h, or ſuperfluous parts of them. D v. Lord Fletcher ac ai. 
155 18 G. 3. Corp. 665. 2 


Jecharation-ſet out the whole leaſe verbatim. Dt be referred. to the Maſter to 
Aike out the ſuperfluous matter, with cofts; and Lord Mansfield ſaid, „ in the next inftance of hs 


— ee eee 1 


(Pp. a) Conſtrudtion of Deeds i in Equity. ; 
Pr the caſes of marriage 8 the court will . 5 
favourable expoſition of words to ſupport the intention of the 
ies ; and even in voluntary ſettlements, if the words lean more 
ſtrongly to the one conſtruction than to the other, it mult like - 
wile prevail. 2 Ath. Rep. 9. Nov. 1740. Hedgefon v. Buy. 

2. On deeds the rule is eus that they ſhall be controuled 
bythe rules of law, and the intent which appears on the face of 
the deeds; for to admit other conſtructions would let in the 
greateſt uncertainty, as is found 0 day in the conſtruQtion of 


3. The, word ſue in a deed is 3 word of purchaſe. 

140 582. Nov. 12, 1748. 2 v. 4 
4. Such conſtruQion ought to be made of deeds, ut rer — \ 
1aleat quam pereat, that the end and deſign of the deed ſhould take 
effect rather than the contrary. Another maxim is, that ſuch a 
eonſtruQtion ſhould be made of the words of a deed 2s is moſt- 
agreeable to the intention of the grantor z and though the judges 
have no power to alter the words, or to inſert others which are 
not in the deed, jet they ought to conſtrue the words in a man- 
ner the moſt agreeable to the meaning of the grantor, and may % 
reject words which are infendble. 3 Ah. 146. Feb. 1741-2. Ihe? 
Dormer v. Parkbur, 

5. The words 1 and inns in general acts of parliament, and 
in private conſtitutions,” are conſtrued N ene 3 Ath, 166. 338 
July 1744. ae e v. Sir Fohn-Lock.. 

6. In the conſtruction of ancient 8 uſage and 9 a 
l 577. SING 


General v. Parker. 
7. It is not neceſſary to underſtand warranty in a deed or co- 
Yeuant barely as a warranty to the title to the realty, but it ſhall 
be taken ecundum ſubjefam materiam. I Fe. 516. 24, 1750. 
Will v, Codringten. | 
8. Deeds to uſes not - conſtrued with greater latitude. than a2 
conveyance by feoffment, or other con at common law, as 


— aves of Imitation ;- -but where there. ere. 02 | 


AS = 


— 


" viii; aun 


or modification, as the words equally te be Aided art, dert "vp no 
' harm in giving them greater 17 25 in deeds on the ſtatutes of 
uſes, which are truſts at common law, 29175 feoffmenits,. which 
dre ſtrict conveyances-at common law. 2 Pe. 258. 2 arch Nin, 
| _ ow v. Valli. 
9. In the marriage ſettlement ot the plain intiff with Anh Dan. 
be chere was à life eſtate, in 320/, a-year annuities, given. 
the huſband for life; and there was a proviſion made of 508% in 
©.” caſe of the death of the wiſe without children, for her Sorts 3 
but it was ſo expreſſed as to ſtaad doubtful whether, in that event, 
the whole did not go over to the nephew. It was a queſtion of 
"EonſtruQtion whether the word Ber ſhould not be gonſtrued bi; 
dat the Chancellor was of opinion, that the expreſſion of the deed 
could not be varied unleſs there were ſome, recital in the deed 
to-juſtify the: conſtruttion. 3 Bro. la 1789. He. Mel, 
een ee 
10. But a ſettlement may be faced according to the inten- 
Son of the parties forked in-the recital. ' 1 J. * 171, 1790. 
| ; Payne V. Caller. ' 
11, In conſiruipg an inſtrument the — 87 content muſt be 


conſidered. Mr. Nov. 19. ae Genera! v. 


Toner. | 

12. If words i in a deed are e of 2 two-fold condtruQtion, 
ſuch a conſtruction ſhall be reccived/ as tends to make it good. 

22 47. 312. 1799. Tbelluſan v. Wowdford, | 
Under a - — * a marriage 1 after So el to the huſband 
3 and wife, a remainder to the heir male of her body by him to be 
flacher for begotten, and to his heirs, and for want of ſuch to the daughters, 
life, remaio- and if there ſhould be no iſue of the marriage, to the right heirs of 
» ey ig the huſband, was held to be a contingentremainder i in ſee in ſuch 
remainder to perſon as ſhould be heir male of the wiſe at her death. 4 Ve. 


. 788. 1799 - Bayles v. Morris, : 32 ee | 


cook by purchaſe as joint- tenants for life only ; D Firs- 
| e e e 
0 4 A 


. (Qa) Anerments as to Deeds in Equiy. 
kg 7. A Different conſideration from that ex preſſed i in che deed | i 
not to be averred: y though the conſideration of blood 
be 2 good conſideration, yt chat ought not to be regarded, if 
money, or the grant of an annuity be exprefſed in the deed. 
2 Mt. Rep. 203. Mich. 1723. Clarkſon v. Hanway. \ 
2. Where money was lent to two perſons, and either through 
| fraud or want of ſkill the bond was made joint only, inſtead of 
joint and ſeveral, the court relieved. - 2 A. 33. Feb. 1739- 
3 Vaughan. 
Ne -Onaha-wyth ee, e e . e 
5 ** 3 * * * with 22 


* 
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in the agreement? 1 Ver. 456. May 1750, Baker v. Paine. 


Legal v. Miller. N 82 I's | 
JI. Parolevidence admitted to ſhew, that although a bond on 


3 Faits, or Deeds. 1 
Liddell eſq. and others to grant them a leaſe of liberties of way- 

leave and watercourſe over and through his lands and grounds, 

moors, waſtes, or commons at Beamiſb,: Pierks, and Sockerly-in the 

county of Durham, for the uſe of their collieries, according te the 15 

terms therein mentioned. he parties acted under this agreement 

without a leaſe. In 1776 Morten _David/on claiming under the * 
ſaid Milliam Davidſen, filed his bill againſt the reſpondents claim- 

ing under the other parties; praying a leaſe. of the liberties. of 
way-leave and watercourſe ſo agreed to be demiſed ; and that ſuch | 
reliraints, covenants, and proviſoes as the court ſhould think pro- Sir Joha - 

and reaſonable, might be inſerted in ſuch leaſe; and that the Eden v. Earl 

liberties ſo to be demiſed, might be confined to 2 coltieries, as the 1 
leſſees named in the ſaid agreement had at the time of entering hearing of © 
into the ſame. Defendants inſiſted, that the liberties therein *Þis cane 


mentioned were meant to extend to all the collieries, which the ned was 


leſſees ſhould be poſſeſſed of during the term thereby granted. explain the \ 


Upon the hearing the court declared, that the Jefſee's right of way *ictes, and 


and watercourſe extended to all the collieries, and directed, that JP — 
the maſter do approve of a. leaſe purſuant tothe agreement. Upon Lords up>n 
appeal to the Lords, it was ordered, that the decree complained of, r ſabject 


ſo far as it directed the evidence on both fifles to be entered, be nee” at 
reverſed, and that the reſpondents: be at liberty to apply to the ed. Bro. 
court of Chancery for a re-hearingz which was afterwards done, 8 ** ; 
and the decree aſhrined. Bro. P. C. 204. Dec. 1744. | ION 
4. Bill to carry an agreement into execution for à leaſe of a : 
houſe, the agreement was figned by the defendant the leſſor only, 

who by his anſwer inſiſted it ought to be inſerted in the agree men 

that the tenant ſhquld pay the rent clear of taxes, the plaintiff w 


wrote the agreement having omitted to make it ſo, and 1 
men 


to read evidence to ſhew that this was a part of the Po 
it was allowed. 3 Att. 388. Of. 1746, Foynes v. Statham. 

5. Articles of agreement were rectified. by the minutes, and 
per Lord Chancellor, How can a miſtake be proved but by parol 
evidence? It is hot read to contradif, but to ſhew a miſtake 


6. Evidence allowed of a parol agreement, contradicting 2 
eee eee 
deen filed for a ſpecific performance. 2 Ve 299. June 1750, 


marriage was for 150 J. per ann. yꝶ that the agreement was for 
1007. only. 2 J. 375. July 1751, Pitcairn v. Ogbourne. 


8. In this caſe parol evidence of an attorney was admitted to : 


prove that the plaintiff, a party to a ſettlement, had notice of a 
prior incumbrance of 24,000 l. and that it was the intention of 
all parties that a ſum of 30,000 J. ſhould be raiſed over and above boy 
the ſum of 24,0007. ' 1 Bro. Ch. Ca. 338. Hil. 1784, Counteſe of 
Shelburne v. Earl of Inchiquin«. © „ q 

9. Lord Chancellor ſtated the rule, that a written agreement 
ſhall not be added to, unleſs in caſes Where there is a clear, fub= 

a 3 ; Aa 3 R ſequent, 


p 7 


15 


: 


3 3 dun ot Deeds 


: 


2 >. and independent: agreement, varying the fofnier, but 
1 where it is of matter paſſing at the ſame time WIRE written | 


| -; agreemen agreement. 4 Bro. 514. Feb. 1794, Rich v. Jackſon,” 


. the agreement, 4 ſhould be redet mable, but the agreement 
| N was omitted on the idea that if inſerted the tranſaction would be 
=... - -  wfprious; to this parol evidence was offered, but was not admitted 
1 to contradict the deed; the bill not charging that it was omitted 
a or * 1 ene: Ch. Car 92. 17555 Lord Bum ko 
2 | © SIRI 1 4 $144. 8 4 0 
* tin I'S 5 SW Saen en 
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o —— e of f | 
of deeds the reader is referred to the cala of \ Cowper V, 
Ee Gre, Mich. 47 34. 2 FP. Vm. 748. 6 e. 
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ſelves. Ac. 306, A 1742. v. 
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| ration before; 8 court 95 which "it A. 2 an 5 ere 
* | againſt a Conveyance 11 d under 100 circumſtances, \ Nicholls 


V., Nichellt, Mich. Vac. 1 4 AR 
- | 0 OEIITS be did not d remember 
_- dba this court ever decreed a nary conveyance 8 be deere 


up to 2 purchaſer. 10 * valuabſe 15d deration, unleſs it 
pears that there were ſome circumſtanc 1 attendant 
* 


fuck. gwrefanee. Bip) 1. re. 145 645 Bi. 4736: 
0 ? 555 
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e eee tagyelting That e ee pare e 


3 TY . a) Suppelid Del. "nat ts Kay. 


+ 2. A dill lies ſor the recovery of deeds, in trover plaintiff could 
— damages for the A equity the 8 | 
Butler, © | 


ODE 


Fettes, or Deeds. 
kept by a perſon and never cancelled, is 


28. 


tten not ſet aſide by a ſubſequent will. Bong btam v. Boughton, 1 Ath, 
e 625. December 5, 1739. . 
t of 6. It is, no foundation for 2 court of equity to ſet aſide a 
nent ed. chat a+ perſon put an unguarded confidence. in another. 
d be Langley v. Brown, 1 Art. 202. INR n Fed 5 4 "Fa. 5 
tted %% MiRakes and miſapprehenſions in the drawer of a deed are 
tted as much a head of relief as fraud and impoſtion. Dit. 
8. Bill againſt defendant Butler for refuſing to deliver up 


. deeds, the one à mortgage and the other an aſſignment of 4 
mortgage, which were put into his hands in order to receive 
the principal and intereſt, and who had abuſed his truſt by 
pawning them to one Spring for 100 J. for which Butler, likewiſe 
, gave a note in his own name for the payment, and took a note 
Lon -alſo'vf-Spring to return the deeds: upon payment of principal and 
„*. intereſt on the 100. The defendant Spring not appearing to 
1 have acted diſhoneſtly, but indiſereetly, was decreed to deliyer 
Duld the deeds. to the ' plaintiff, but without coſts, and left, to his 
em " remedy at law againſty the defendant Butler, upon the note for 
100 J. . Fackſon v. Butler and others, 1 Ath. 306. May 24, 174% 
9. Plaintiff as heir at law to Sir Jahn Leigh filed his bill, to 
5 ſet aſide à conveyance of his eſtate to the defendant, upon a lug- 
2 2 of fraud and impoſition and undue influence, all which 


— * I 
4 
- 
— * 
5 — 2 
* 
- 


ing clearly proved, the deed was decreed to be delivered up 
to the plaintiff and poſſeſſion of the eſtate likewiſe to be given | 
him immediately, and defendant ordered to pay coſts. - Bennet v. 
| Fade and others, 2 Ath. 324. June 174% | ooo oo 
te. Thomas Bloxd being poſſeſſed of a leaſe of lands of the 
yearly value of 100 U, in 1733 became a lunatic, and through the : 
remainder of his life, gave ſuch ſtrong proofs of inſanity, that 
although" by intervals he might appear to be a perſon of under- - 
ſtanding "ms he vas generally eſteemèd a lunatic and an aſſign- 

" ment of the ſaid leaſe made by him at an under value was ſet 
aſide. 4 Bro. P. C. 557. Fan. 1746. "Evans v. Blood: +> _. 

11. Bill co ſet aßde a conveyance" executed by the plaintiff 
ſoon after be came of age to the defendant, who had been 
receiver of his eſtates during his minority under the order of 

the court. The defendant had applied to the plaintiff to add the 
life of his ſon in one of the tenements, which the plaintiff pro- 
miſed, and directed defendant to prepare a deed for that purpoſe, 

. © and declared that he ſhould take any conſideration for it: 

that defendant brought the deed ready engroſſed, and offered it 
for execution; that plaintiff executed it without knowing the 

contents,” and was impoſed on therein, the deed ſtating the con- 

_ ;fideration, which was voluntary only; to be 180 J. As no fraud 
appeared to have been intended, the court did not abſolutely 
reſcind the deed; but ordered the defendant to releaſe the cove- 
nants which had been inſetted. Cray v. Mangfield, 1 Vf. 379. 

12. Gtirge Green, wha was ſervant to the plaintiff, prevailed 
ypon his maſter to cauvey an eſtate to him on pretence of qua» - 

5 fag . lifying 


— 


% 


* 


.% * . . 
: » 4 i — 


. 


denn de Dan 


1 wough there was u formal Nivery of 
ſeiſd, yet Gaze Grem nevet was in poſſeſſion ; but the rent ſtill 
continued to be paid to the plaintiff. The conveyunces were 


execyted at ſuch time as Gen had ꝓrocured the plaintiff to tive: of the 
apart from his wife, and imported to be for the conſiderstion of 

A 3500 l. whereas no money was ever paid or intended to be paid, title d 

. uud fetter wa read in the plaintift 's hand, defring to have to the 

"i * 5004. inſerted as a confideration. The defendant George Green, Mare, 

4 | BD 4 neg with che other defendants; obtained the ſum of - Tatts 

A of the plaintiff,” whovhad "mortgaged bis eſtates for the to av4 

tpoſe of raiſing the ſame, and had alſo got 4wo promifſory ' vs Br 


notes from him ee tog . and 1237. one for procurin the . 
money, and the other for the bill of colts of one of the defendants, | * 
who wis his attorney. Ihe court ſet ade the conveyance, and 
decken the defendante to account ſor and Tepay the money 

nen. Brigmam v. Gren, 2 Veſ 621. - Fuly 1758 — 
1g A wolantary bond given by a perfor” to à common 
ute, after he had cohabited with her for two years, was 
not ordered 2 delivered up on behalf of the executor of the 

$ | obligby, h nie bill for” that 8 Fr e. 8 

: And. Gn. Feb 1969: © roms N 
we Mary and Sarah Gett were feifhd 3 in fee ſimple of fiveral 
22 Bog the counties af "Kent and Suſſex, amounting to 


3 2 „4 d., per arm; and upwards of 2000 acres of valuable 
„ ey. died 'Faly 1768, having firſt made her 
will aud thereby deviſed her moicty of the ſaid eſtates to Henry 
Donat Gott in fee, who" prevailed upon $4rab Gott, WhO was 
then 97-5499 of age and bedridden, to ſell him her in of the 
ſaid eſtates for the ſum of to. o/. the conveyarice was fet age. 
Neo. P. C. 0. March 1597, 5: Numer v. GO. 
t. A deed entered into by parties apprized of their rights, in 
> = rcher to put off end to a Coir; although upon an inadequate con- 
- _  filerxtion, fall vor be ſet ade. ae, v. ke on ount Puts 
wan 1 B. 21. %s. 
16. Bond given for ee; up for fs purpoſe of hefug 
fots to raiſe” money, | ofdered' to be delivered” up, upon pay- 
mene of the! hardy emerge re FRA, f Ire: "149. 
| F 2 R 
= 47. The bill wks fited: Wee plaintif-a6' den dds 
. | Miſs; agzinſt'the defendants who were His agents, to ſt 
viriety of leaſes granted by thegteceaſed to them, bs obtained 1 
| fraud and impofition,/ and for an iuvaluable — whi 
-  , appearitg n en en * 22 
N eee 1 Byo. 55 1783. ö «ti wx? 44 
18. Deeds not de d vat of court qoow deviſerwnleſs the 
heir at Jaw of teſtator be beers The court. be Ve. Ja . 
3 17% Auen. (0 ee e e eee ee 
| IF, Petition by aſſignees of 2 bankrupt ante br an 
: .__ fer vpon a hoitgagedy whoſe) title was affected by the Vank- ang. 
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3666 deeds tbe ddlvered 


articles it was covenanted, that if there ſhould be but one 
and no younger children, and the wife ſhould ſurvire the buſ- 


Ae de Bond 


upon Petition. 1 Y gf. jun. 160. parte Poole, 
. Bill ating. generally that wi 79 ＋[˖ç1i AE in-the the cuſtody 


of the defendants plaintiff was intitled to fore intereſt in — 


eſtates in their poſſeſſion, prayed a diſeovery and delivery 
title ⸗deeds, poſſeſſion of Þ ay i and an account. . 


to the whole bill een * Veſ. jun. 9439s oy pg v. 
Muareb 1797. 


21. A man ene; la up an illegal aQ of his own e 
en N ory og 3 Nee * Bobs! Wet coor rern 


wi t. 0 Deledls l in B. bertel! in rein 


"A GREEMEN r. i in e een of 9000 4 of the 

paid to Edward Hervey (the father of the —— 
on his firſt- marriage, that he ſhould be put into immediate 
poſſe ſhon, of part of the eſtates; and as to the remainder, it was 
to be ſettled on Zdward Hervey for life, with power for him to 
make a jeinture of ſuch of the lands as he thought proper, not 
exceeding. 6e0/. per ann. remainder ta the {on in tail, remainder 
over, and the ſettlement was made accordingly. By deed th May 
1725, before his marriage with plaintiff bis d wife, Edward 

conveyed all the pr in. the ſettlement contained, 


limited to him for liſe, of the yearly value of 900 4 to true. 


to pay 200 J. clear, as pin- money to the intended wife; and if 
ſhe ſurvived him to pay the 300 f. per ann. rent- charge for her 


jointure after marriage. By a ſecond deed, he gives her another 


300 l. per ann. clear z and by deed of the 15th — 1731, as. 
a further proviſion for the wife, and in execution of the power, 
he conveys all the ſame premiſes to the ſame truſtees, to raiſe the 


farther ſum of 100 /. for piu- money, and the neat ſum of. 600 l. 


per ann. 28 2 proviſion for her in caſe ſhe ſuryived her huſband, 
in bar of all other proviſions before made: and in the ſettlemenc 


was the following declaratory-clauſe :—#* It is. hereby declared and 
<< agreed, by and.between, &c. that it ts the intention of this _ 


% and of the preceding ones, to ſecure a jointure to bis then wife, not 
&« reading 600 l. per ann.“ Plaintiff having ſurvired her huſ- 
band, filed her bill againſt his ſon and the truſtees under the 


ſeveral decds, to have the benefiggot- theſe proviſions, all or ſome 


of them. Though the court thought the execution of the power 


void, both ax law and in equity, yet it-decreed the defendant aud 
the truſtees to convey to the plaintiff a jointure of 6004. but 


liable-to'2aver and rhei. 1 Att. 50 1. 1739. N. 


> Valle Pit married Mis. Speke; LED. 


band, | 


* 


3 


- 


band, ſhę ſhould have the power of - diſpoſing of 4000 J. by deed 
or will, executed in the preſence of b — to — 


ſhe ſhould appoint, and this ſum was to be a charge upon the is” 
real eſlate of the huſband: Before her ſecond by. 72 
articles executed in the preſence of two witneſſes only, ſhe ap- 66 
inted 2000 4. of the 40004. to be for the uſe. of her intended Gab 
be will, vo WY... rin 


executed in the preſence of three witneſſes. The court ſupplied bei 
"the deſect in the execution. of the articles, they having been 7 
- . efitered into for a valuable conſideration, but the diſpoſition by | 1 

the will being voluntary, reſuſed to aſſiſt it. 2 Ath. 412. to b 


OS. 1742. Sergiſon v. Senf np. | A 8 a bil 
5 3. Power to be executed in writing in the preſence of bre | 
_ -witneſles, was executed in confideration of marriage in the preſence ols 
tos only, Lord'Thurlow ſaid, he was perfectly clear from all the jo Y 
eaſes, that he muſt conſider this as a caſe fit and proper to be { 
applied in equity. 1 Bro. Ch. Rep.\367. Eaft. 1784. Wade v. 2 

EB . | 8 1 a 2 5 2 
yy a'deed is not ſufficient to paſs the eſtate out of the . 

hands of the conveyer, but the party muſt come into equity, the 


Court has never yet executed a voluntary agreement. 1 F. , 
4. Neu. 3789; Coleman v. Saville. 1 Fa, 
- © * 5. By articles dated qth October 1788, it was agreed that the 
- plaintifls ſhould "convey fix -acres_and a half of land in fee to 
 Mayner and Taylor, or. ſuch perſons as they ſhould appoint ; 
uni that # rent of one penny a yard ſquare ſhould be reſerved to 
the plaintifs with powers of entry and diſtreſs ; with covenants 42 
under penalties to lay out 1000 J. in building, to be worth double ö on 
the zent reſerved, and to take no brick or clay till that ſum ſhould - 


de laid out. By deed of feoffment, dated 25th March 1789, tl 
Plaintiffs conveyed the land 3 and Tayler in fee to hold L bt 
in moieties, and to pay to each of: the plaintiffs a rent of 35 ſtan 
wich powers of -diltreſs and „and a covenant to lay out 174 
1000 J. in building; the building to be: ereed to be of the 144 
value of 500 l. a- year, and to erected in three years. In Ju 1 2 
1789, Mayner and Taylor conveyed 'three-fourtks of the land 2 4 
| "acquired to Norman and one-fourth to Virgin. Norman ſoon f 0 
after wards conveyed all his intereſt to other perſons. Virgin 0 
erected buildings upon his fourth ; but upon the other three- OY 
ſourths no other buildings were erected that could be productive * 
of profit. Manner and all the perſons Who had taken . 
— under him and Taylor, became pts, except Virgin N 
and Norman. The bill which was filed againſt Virgin alone, * 
prayed à ſpecific performance, or that the whole tranſaction * 
might be reſcinded. The court was of opinion that if it were 22-4 4 
only a miſtake in form in a deed, purporting to be in execution bien 
e adden, (hat miſtake might be rectified by, the articles, but x1 
that © additions could not be made to à conveyance from articles on 
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v, 


none © Fon in his og? Op rh overruled 3 


Kalte, ori Deeds, 


cone end the trunſuion 3. 3 Vf. jun. New. e ae 
af oth 1 


Ni tr e o en 5 


11 122-41 3 ein. 


0. a)" Aided 63 of releved at Lan or in Equity, * 
ue, in April 1742, n 


r. Child and company, for which notes, payable 


| is Wale or bearer, and terwards loft them. Seven years after 
a bill was filed by his repreſentative againſt Mr, Che and com- 
PR. inſiſting on payment; but no affidavit was made of the the | 


nor any offer of indemnity : the plaintiff Was left to bring 
action at law, which, if bed . proceed in, i bill was to 


3 with coſts, 1 % 341. Dec. 1749. Maile 


v. Child. 
2, Where a deed is deſtroyed or Wesel by the defendant 


te plaintiff js intitled to have relief in this "ts 7. alſo where 


plaigtiff cannot recover at law wit ri of the 
deed in pleading at law; as if a man has loſt Wat be may 
come into equity not only for a diſcovery, but to have © a decree 


ment, becauſe he cannot declare without makin ert, 
Fg efendant being intitled to ofer, 1 Ye. 387. Feb. e 


Id Y. Fauſſeri. | 
1 Hardwicke, a copy of a 7 deed” cannot be read. in 
nce at law, becauſe you muſt declare with a profert hic an 


lig, 38 the defendant is intitled to eher of the original, ſo fu — 


plainti muſt bring his bill to be relieved againſt the accident 
— 7 inals being loſt ; the ſame rule holds in the. caſe 
or though a hundred witneſſes could prove the . 


wy of it yet it is not ſufficient at law. a 61. Aru 


5 9 Tek the court of Kiog's Bench allows plaintiff to de- 
a re ona 1 * loſt, yet Lord Thurlow ſaid, the queſtion Was, 
ether this court was thereby ouſted of its juriſdi&tion, ſo that 


2 un e would lie to a bill, for a loſt bond ; but it does not 


ſollo w that A ems the court "of law will give relief, that this 
e 


t loſes the concurrent juriſdiction which it has always & os 
i 1791. Atkinſon v. Lennard. See alſo 


9: " BF . | A301! t 


(x 5 0 Of taping Deody by Order ebene, and s 


r n, den What Time. 


S433 1 


＋ Bu. for gr of "writings, demurrer, for that che 
faintiff had not annexed the aſual affidavit, that he had 
NN the Chancellor 
adztits were neceffary, 


die, that" the 1 5 caſe 
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= was,” where. the bill was for diſcovery of a particular bond ſug. 


= - ; of which the plaintiff could not recover his debt at. law, or the 

|  - . poſſeſſion in ejectment: for in thoſe cafes it is fit he ſhould make 

oath that he himſelf has not the bond or deed, becauſe if he had, 

dis remedy is at law; and then he is not to put another to the 

uunneceſſary expence of an anſwer to deny his having it. Prec. in 
an 1 Ch. 536- Trin. Term 1720. Anon. | 

5 2. 


delivered up, there is no need to annex an affidavit that the 

deed is loſt; but if 2 bill be for relief generally, upon any deed 

or bond, as to recover the money upon the bond or the profits 

of the land under the deed, in that caſe an affidavit muſt be 

_ © annexed to the bill, that the deed is not in the plaintiff's cuſtody, 

| becauſe ſuch a bill ſeeks to tranſlate the juriſdiftion from a court 

of law to à court of equity. 2 Vm. Rep. 541, Tria. Term 
2729. Whitchurch v. Golding. ' 3 

23. The defendant's witneſs proves a deed, and refers to it in 

his depoſition ; the plaintiff cannot compel the defendant to pro- 

duce the deed at the hearing, the reference thereto not making 

| it part of the depoſition. 3 Vit. Rep. 35. Hil. Vac. 1729. 

+ ©. Hodgſon v. Zar of Warrington. ag, 2 

4. Sir Edward Bettifon, deceaſed, was tenant in tail of a con- 

ſiderable eſtate, remainder in tail to plaintiff's father, remainder 

to Sir Edward Bettiſon, deceaſed, in fee; Sir Edward * 

fiuffered a recovery, and declared the uſes to himſelf in fee: after 

which, on his dying without ifſue; defendants, his three ſiſters, 

entered on the premiſes, and on the death of plaintiff's father, 

| aintiff filed his bill to diſcover what title defendatits had, who 

| by thei anſwer ſhewed, that their brother the late Sir Eduard 

en ſuifered*a recovery to the uſe of himſelf in fee, and 

' Feferred to the deeds'in their cuſtody. - The court before hearing, 

1 ordered the defendants ta leave with the clerk in court the deeds, 

making the 1 * to the precipe, and declaring blur Kel the 

recovery. ms. Rep. 363. Trin. 1735. Sir Edward Bettiſon 

v. Albinia Earringdvi 2 x TRE, * 2 a 

5. Bull by heir i= fai againſt deviſces, praying that defendants 

might be decreed. to produce and ſhew to the plaintiff all the 

ſeveral title deeds and writings, which ſhould appear to be in 

| their polſelſion ; and chat if it ſhoald appear that teſtator was 

Sg | not ſeiſed in fee, or if any of the eſtates were copyhold not duly 

| ſurrendered to the uſe of the will, or if the will was not duly 

. A ſhould appear that rhe teſtator was not of ſound 

a mind at time of . execution, or if any fraud were practiſed, 

then that the ſeveral title deeds, * and inſtruments in 

writing, relating to ſuch of the ſaid eſtates as the plaintiff ſhould 

appear intitled to either as heir at law, cuſtomary heir, or heir of 

the body, might be decreed to be delivered up to the plaintiff, De- 

fendants, by ſchedule to their anſwer, ſet forth an Ara of 
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a bill be” purely for Uiſcovery''bf 2 deed or to have it 


. geſted to be loſt, or for a diſcovery of a-particular deed, for want 
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4 Ve. jun.” Foly 2% 1798. L. Sboftfbary v. Arrowſmith. 2 ng 
For more of Faits or Deeds, vide Oyer, and other proper titles. ai * 
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mV: : the 8 this behaviour in the ſerjeant, ordered 


To that this judgment 
<< 


— er Den 

ſeveral ſettlements in their poſſeſſion. On motion, an inſpection 
wag ordered of all deeds of ſettlement, admitted to be in the 
defendant's poſſeſſion, creating efates tail general; but no farther. , 
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e and Arnet in Law and Equity. 91540 1 


4. A Motion to ſet afide a demurrer to a declaration, where a plea 
in ace had been plcaded to the declaration, and that 
Tal demurred to; yet Mr, Serjeant had demurred to the de- 


charation, and to the demurrer before plended to the plea in abate: 5 


againſt falſe pleading to be read, made a rule to ſet alide the · 80 3K. A. 
„and ordered the ſerjeant to pay the coſts of the motion. ye | 
eee 5 ſy 
112 as 8 a falſe Rec . - 4 
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5 IE | _ — N E 
en (A) What Actions a Father, c. may have on ac- 


1. JN an aon of treſpaſs uf et armit for an aſſault upon the 255 1 
I © plaintiff's daughter, and getting her with child, the decla- and 
ration concluded, per quod ſervitium amiſit. On the trial a ver- j infif 
Addict was given for the plaintiff, ſubject to the opinion of the court tice, 
on the following caſe: The plaintiff's daughter, beng 23 years of of o 
Age, hired herſelf to one Sau as a ſervant, with whom the lived cant 
for ſome time, During her ſervice, ſhe was gotten with child by 
te defendant; and becoming big with child, and unable thereby 
do perform her ſervice as the was uſed to do, ſhe was diſcharged 
4 by Saul her maſter; and the plaintiff received her when no one 
8 | elſe would, and lodged and boarded her in his houſe, where ſhe 
__ lay in, and was maintained at his expence. The court, after 
| | hearing counſel on each fide, and it appearing that the par- th 
> {5s ties were poor, - propoſed a compromiſe, viz. * that all proceed- bim 
e ings be ſtayed, without coſts. on either fide” which being bis 
accepted, no judicial opinion was given; though the reporter adds, 9 
chat there can be no doubt but that the court were I 
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intiff, whoſe —_— ter had been injured by the 

om the payment of : and Lord Aang B. K 168. 

, addreſſing himſelf to the "defendant's 3 &« It is where 7 cap 

not upon any doubt in point of law that this com- . 7 
« promiſe.” Ppfleb cbaitb v. Parkes, Eaſl. 6 Ge. 3. Burr. 1878. 22. 


& ſeclly well ſettled des the caſe of PuPlerbwaire v. Parker, that the aQion will not lie by the father, 


FFC whonganya 0 nyo foomr yoga oy rc 
- mined, That a father may bring an entering 

. f pr qd r nf, dough the daughter be above 31 yen of ug: 1 N 
r N 67 | 0”, 


. Upon a declaration, which ſtated that the defendants made 
__ aſſault on one J. J. then and till being the ſon and ſervant 


laintiff, and then being employed as the ſervant of the 7 
— op in and about his. buſineſs, per quod ſervitium a a : 


— was made at the trial, Whether, it was neceſſary for the 
' plaintiff to ſhew in evidence, that the ſon, in point of fact, did 
any ſervice for his father in his bulineſs, purſuant to the allega- 
tion in the declaration: Lord Kenyon ruled, that it was ſufficient © 
ts ſhew that the ſon lived in, and was part of his father's — 
and that is alone would raiſe a ſervice by implication, and be In the caſe 


ſufficient to ſupport the allegation in the declaration, and alſo to 2 re- 


maintain the action. v. Brown et al. fittings at V/ Privs — 125 
in Mich. Term, 35 Geo. 3. Epp. caſ. 217. 22 
« that in ac- 


e int ho rus tee of Hortes bs liaics cot with Gee And it is im- 
material whether rer or whether the has any wages 3 it being ſuſñ 
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| ®) Inter ſe; , as to L G. to the Children 13Vin.139. e 


by others. | 


„uur by the plaintiff for two legacies of " I'M and. gol. left 
to himſelf and his ſiſter under the will of their grandfather, 


and for the intereſt. Defendant, executor to the plaintiff's father, 
inſiſts on being allowed 1051. for putting out the plaintiff appren- 

" tice, and 50/. for the maintenance of the fiſter : but the court was _ 
of opinion, that where legacies are given by a relation, a father 
cannot uſe it in maintenance of ſuch child; nor can he apply the 


N 53. Dec. 1746. EY 


2. Bil by phaintif, »dminiftra to his wife, one of the 


ters of \William Bradford; which daughter was entitled to a 


part of a legacy of 520 “. left to her and her four ſiſters by the 


will of Thomas Tindale their grandfather. Thomas Tindale made 
the wife of Bradford executrix ; Bradford as ber huſband poſſeſſed | 
himſelf of 'Tindal#'s perſonal eſtate, and applied it ag his own till  _ 


his death: in 1740 there was a treaty for the marriage of plaintiff 


wich one of By 8 daughters: Bradford was to give 4ool. as 


N on the 3 Gs 


dant, they v., Mleore — * | 75 75 7 
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f fched ade, which was put by for the huſband's uſe. It 
ttmat the daughter was priey to the right ſhe had to this % part. 
I. did not appear that her huſband knew of it at ghat time ; but he 
ue w of it a year after the marriage, yet never made a demand of it 
ia the life of his wife, who, died in 1742, nor in the life of Brad- 
4 ird, who died in. 1736. The plaintiff's acquieſcence during the 
ue of his wife and Bradford was conſidered. evidence to ſhe w that 
_. - the ſum of 400d. was. intended as a ſatisfaction of the plaintiff's 
wife ſhare of the legacy. The bill therefore was diſmiſſed, but 
Without coſts, on account of Bradford's not having been explicit 
= . + _ "enough in telling what the 400/. conſiſted of. 1 Ye/. 501. Juh 

| | 1750. Saad v. adſord. Al N nn 
3. Charles De Lexet by his will gave. to Humpbrey Sibi burp the 
85 ſum of 750001. the better to enable him to provide for his younger 
/ \, | - ÞJchildren; and if he ſhould depart this life before, or I be ren- 
* A deted incapable in caſe of accident to make any alteration, then 
3 «6, I give the ſaid ſum of 7000v/.. to, Siſannob Sibthorp his wife for 
e the purpoſes aforeſaid; and if both of them ſhould die before 
4 me, I give the ſame among the younger children.'* The father 
; conſented: to ſecure the capital; but was: held entitled to the in- 
| tereſt, 4 //. jun. 498. March 1799, Brown v. Caſamajar. 
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S JN'this caſe- the father of the plaintiff appearing to be ſuffici- 

XN ently competent, the court would not give any direction with 
55 regard to the infant's maintenance, as. that depends always up 

Ke de particular circumſtances of the caſe. 1 Ark-515.* Fall. Form 
1737. Fackſon v. Fackſon. _ bs 8 1 

2. The reſidus of a perſonal eſtate being given by a grandfather 

to a grandſon upon a contingency of his attaining 21, and nothing 

_  Goid as to the application of the produce, he is not entitled to be 

BEG maintained out of it, for the court will not direct the intereſt of a 

EE. . contingent legacy to be applied for the child's maintenance, unleſs 

F from the poverty of the parent he is in danger of periſhing for 

8 want; for a parent muſt maintain his own child, unleſs totally 

- incapable, or by having many children borders on neceſlity. 
3 Al. C. June 1743. Butler v. Butler. 

3. The court does not allow maintenance where the parent is 

of ability, though it be directeli by the will; and where the parent 

is reported not of ability, the ſums allowed ſhall be only from the 

. eee 1 Bro. 386. 1784. Flug ber 

1 V. . — J f ü R K 

4. Motion, that an order of reference to the Maſter to conſider 

of a proper allowance to an infant for maintenance ſhould be va- 

tied, by ordering the allowance to be from Chriftmas laſt, inſtead 
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I 3 of from the day of the reference, the father not being able to 
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ee 0 be ſor time: paſt, that if chemaſter ſaw the'prefiiire'of © 
the parents? circumſtances,” he might cotifider it in the rate '* © 
the a cel 2 Bro. 231. July 1787. Hill v. ory, one By 
«2 mtenarce. given by a will. does not veſt a legacy as 
| aw does. 8 Ch. \Co-*Jn6e e Pubfard v., 5 
Hunter. 3 
6. Although fortunes are given to children by the marriage | 
N articles of the parents (living the father) with proviſions for main- 
-  cenafſee, yet maintenance ſhall not be raiſed whilſt che father is 
of ability to maintain the children, yet where the woman's | 
fortune (on a ſecond marriage) was ſettled to the uſe of herſelf 
for; life; remainder to the children of that marriage, making'a 
| proviſion for tnaintenance out of the intereſt of the fund, the 
| EINER NT Op Cap e eee 4 Bro. Ch. 
az. Feb. 1793. Mundy v. Earl Howe. 
77. A fe payable in faterio: ſhall not carry fotereſt before 
e time of payment, not even if it be given to an infant by a 
Kranger, but ötherwiſe if it be given to a child dy a parent, or 
in caſe: of à reſidue, or where an intention to give it cleatly 
appears ruled upon à bill filed on behalf of an infant to have 
inteneſt upon a legacy given to him by his *unole, paid to the - 
Dre. maintenance. . N 1. 1798. N28 v. 
Vr 945 79. A 6 | | 
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ILL for a „„ TAs 
8 s marriage of 3 Richard Fohnſon, whereby the | 
ſaid'defendint and his wife covehanted, in conſideration of 2000 /. 
f the wife's marriage portion, to releaſe all the right and intereſt 
that might accrue to them out of her father s perſonal eſtate; by 
the cuſtom of the city of Lonin, he being a freeman. And the 
2000 J. being given to the defendant's wife by the father for her 
advancement in the world, the court declared, that by the articles 
the defendant an 'was to be conſidered” im equity, as barred _ 
af any ſhare in right of his wife, or otherwiſe; of che 
al eſtate of the wife's father. 1 Aił. 04s Jun 1747. 
and=Ives.. 

2. Tee having live childed, dude of age, and two infants, . 
enters into an agreement with them, that he would come to 
Lenden and take up his freedom, provided they would releaſe 5 
any right or demand they might be intitled to, in reſpect of tze 
father's ge eſtate, » by virtue of. the cuſtom of the city of 
London. was executed by the father and tbe 

_ three 8 = 2 th glen la 4 bill was filed by plaintiff | 
WA _— RW wp was at age at the time 
Vol.. . — . * 
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ef the agreement; for her ſhpre of her father's eſtate, 7s 
be having in his lifetime taken up his freedom, aud the court $a 
| *" declared the agreement to be voluntary, and that the plaintiffs We 
. _ were intitled to their cuſtomary ſhare of the orphatiage. part 
f 1 Al. 399. F. 37. Moores v. 


8 IS ç% Ä— E— 
woo td alter the i _ [ —— e ground 
in equity for a child to ſet aſide agreement, under pretence 
. ON Garten Jada it by the power. and authority of a father, 
Aud l to reſtore the ancient limitations. In a cafe in Lord Cooper's 5 
time, where a father prevailed upon à ſon, who was tenant in rc 
tall under 1 fettlement; 58 the an afians Sn Me only; wünh L 
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remainder to his firſt and every other ſon, hig lordſhip would not (ale 

ſet it aſide upon the ſuggeſtion of the father's having an undue a: 4 

_ Influence over him, Sr. 2 Ati. 85. Nov, 1940. Tendril paſfa 

v. Smith. E £7 An * be ee 60 

4. A father taking advantage of his ſon's neceſſities, to which 4 c 

eee eee eee 4 n 

n conſideration of a bond for ſecuring: to the ſon annuity of 504. « L. 

der ann. to give a releaſe of the ſhare; he might be intitled to in « dc 

- . the orphanage part of his father's eſtate, who was a freeman of 4 pa 

the city of the father alſo prevailed on another of his « fil 

| ſons, to give him a releaſe of his ſhare of the orphanage part, in « of 

5 © - conſideration of the like annuity, but there were not the ſame «|; 

..._-_ © proofs of his being forced into the releaſe, and the father had « gr 

on at times advanced him three or four hundred pounds. Lord «#t; 

*  - _ Hardwicke took it to be the rule of the cuſtom of London, that if « to 

| gau father would oblige a ſon merely for the ſake of maintenance, « ce 

and not for advancement in marriage or trade, to releaſe his right « m 

to the orphanage ſhare, that ſuch releaſe is abſolute void; for a '« hi 

latber by the laws of nature is obliged to maintain his children, « fg 

” -- _  aul ſuch an zttempt by the father is a fraud upon the cuſtom; « 0 

} 1 therefore, not only the-plaintiG, but the other ſon, who was 2 « ba 

defendant, though he did not appear to have been in equal diff - « thi 

7 ce culties with the plaintiff, was relieved. 4 Al. 238. April 1741. 1 

Heron. v. Heron. - N 


| . ; « op 

5. Where a fathef obtained an abſolute- conveyance from 2 00 
3 daughter in order to anſwer one particular purpoſe, and after- « fo 
ih | wards makes uſe of it for another, the court will relieve under t far 
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I ORD Cate in Co. Lite. 143. 5. ſays, de 
paſſfage: 


© the name being founded on the perpetuity of the rent or ſervice, 


4 of Old Tenures, with this difference only, that the latter re- 


and Old Ten. tit, fee-firme. But is would be wrong to under- . 
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« certainly imports every reut or ſervice, whatever the quantum 9 
4 himſelf agrees, in another work, citing Britton and other books b 
© confining the term of fee-farm to rents of a certain value pro- 


the ceſavit only, where the rent amounts to one-fourth of the ' 


. furh value; See 6 E. r. c. 4. F. N. B. 210. c. ant. 142. 4. 


© farm, except by the king, became impracticable; becauſe the | 
« pFantor parting” with the fee ig by operation of that ſtatute, _ Go 


n rent ſervice, as Littleton himſelf writes in ſeQion 216. Yet 


« reſerving a. perpetual rent of great value. But ſuch rent, 
_ « conſidered * fee - farm rent, I thought clearly void.” How- 
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/* (A) Notes in general. 
| a rent be to the 
whole of the value of the land, or to the fourth part of the 

value, then it is called à fee-farm. Mr. Hargrave however, in 
ib. 144- 6. note 5. has ſubjoined the following note on this 

The true meaning of fee-farm is, a perpetual farm or rent ; 
not on kn mw See Mad. Firm. Burg. 3. Here inde 
« Lord Coke ſeems to intimate the contrary, by confining the 
domination of fee. farm to rents at leaſt equal to the fourth 
part of the of the land; and the word is explained in a 
« like manner by Sir Harry Spelman, and the author of the book 


& ſtricts the value to a third. See Spelm. Gloſe. voce feodi-firma, 


«ſtand any of theſe writers, as intending abſolutely and univerſc ENS 
« to exclude all rents of % value; for the word fee-farm moſt * 


„ may be, which is reſerved on a grant in fee; and ſo Lord Cale 
« for authorities. 2 Inf. 44. Britt. 164. b. The ſometimes 
« bably aroſe, partly from the ſtatute of Gloucefter, which gives. 


te value of the land; and partly from its being moſt uſual, on 
« grants in fee. farm, not to receive lefs thay a third or fourth or 


* note 2.—After the ſtatute of quia emptoret, granting in ſee- „ 


« without any reverſion, and without a reverſion there cannot be 


« have feen a modern grant in fee of a large eſtate in Treland, Rt 


« ever, as the caſe I allude to, the conveyance contained a 
« power for the grantor, and his heirs and aſſigns, to diſtrain for 
the rent when in arrear, and alſo a power to enter and receive 
the profits till all arrears ſhould be paid, the rent might be 
8 N 1 goods, 


o : 9 N — F * 
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: 520 | - NR. 3 | 3 * TR bus 
„% VFfe⸗ aum gens 
belle kent charge f cid fo, on being conſulted, 1 held 
ESE” wb r N 
Alt the foot of ibis note Mr. Hhrgrave adds, that ſince the 
=> | writing of it, Mr. Daughns's reports had been publiſhed ; and 
_— that in one of the 'caſes,* the reporter had given a note which 
well deferved attention. —ln this note Mr. Doug lar, after noticing 


* the above ſtated paſſage in Lord Cotes commentary, and · cor- 
recting an inverſion of language, which involved it in ſome 
5 obſcurity, proceeds to infer from it, that the deſcription df fei- 
'= - © farms taken by itſelf, does not imply a power of diſtreſs. But a 
| rent in fee, he ſays, of the proportlon required, would not ceaſe 
do den fee-farm fent, becauſe a power of diſtreſs was ſuper- 
: added. A fee:farm, he adds, may be either a rent-ſeek or a rent. 
Charge; and till the ſtatute of qui emptorer, might have been a 
rent ſervice. But then, in pleading, he obſerves, in order to 


é juſtify the replevin, it would be neceſſary, hot only to ſhew that 
tte rent was a fee-farm-rent, but alſo to ſhew it a-rent-charge, or 
N 3 that a power of diſtteſs was | annexed to it. Note to 

Bradbury v. Wright, Dougl. 627. Mr. * however con- 

0 „ Cludes his remarks with obſerving, that be ſo far differed from 


”- - -  _ thiz note, as to cöntinne of opinion, that the term of Fee-farm 
as not properly applicable to any rents, except rent-/ervice. . 
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. For aſcertaining the fees ſor executing writs of legit. fo far 

. 2s theſame' relate to the — real eſtates 3 and for 
gaſcextsining the feeg for executing. writs of haberi ſacias paſſeſi 
8 : | fronem out ſeiſiuam, be it enacted, that ftom- and after the laſt da 

_ of Michaeſmas term 171), it ſhall not be lawful for any ſheriff, 


 -  _  - mfider ſheriff, deputy ſheriff, or their baitiffs, or-for-the bailiff of 
3 any franchiſe or liberty, or ang of them, by reaſon or colour of 
_ their executing of any writ or writs. of haberi facias pgſaſſtonem 


| | aut ſeiſnam, to demand, aſk; ot receive any other or greater 
| ES: confideration for gratuity or reward therein hercafter mentioned 
3 (which ſhall be lawful to be demanded and taken) that is to ſay, 
> tte ſum of 12d. ſor every 20% of the yearly; value of any 
tmtanore, meſſuages, lands, tenemeuts, and/hereditaments, whereof 
pPeioſſeſſion or ſeiſiu ſhall be by them or any of them given, where 
mme whole exceedeth not the yearly value of 1004, and the ſum 
e 6d. ſor every * fer annum, over and- above the faid ar | 
* „„ | + 34A 125 ; | yalue 


. — 


it, becauſe the ſheriff was not 


+ & bill, plaint, or information.” 


| "MM" ft 6 1. 6 1 16. Bee allo 7 8 | 
k 1 00 Raym. 36 5 / vin | 


2. A priſoner was brought up from' Ox rd gaol, 3 in order to 
be turned over to the King's Bench, but the court refuſed to do 
pal the the charges of bringing him 

up, and he was remanded. ” Son. 1 Kr. zog. See the opinion 


| be Crompton v. Ward, 1b. 433. PY (B). 


entitled to four days on extent in aid; and if the 
Pl: is paid he is entitled to whole poundage, though a 
penditiami exponas could not haye ſued till aſter he was out of 
. N v. 3 v. Fetherell, Parker 177. 
+ But he is not entitled to any coſts and cha - 
On a writ of falſe judgment, if no money e or 
ak fot the return, he may execute a writ . executione Jana, 


* ** Barnes * | . 
2h * 


(4 2) Fees by Serin upon Wees 


* BV 15 Ges. 1. c. 15. 7 17. « Poundage (hall in no dy hs 

e demanded or taken upon executing any writ of capiar 
« ad ſatisfaciendum, or upon charging any perſon in execution by 
virtue of ſuch writ, for any greater ſum than the real debt Bond 


7 13Vin 146. 
— 


- 


« fide, due and claimed by the plaintiff amounteth unto, which 


*« ſum the plaintiff ſhall be and is hereby obliged to mark and 
1 ſpecify on the back of ſuch-writ, before the ſame be delivered 
to the ſheriff to be executed; and if any ſheriff, &:. ſhall 
take greater fees, he is guilty of extortion; and being con- 
. victed ſhall” forfeit to the party grieved treble damages and 


c of which ſuch writ ifſued in a ſummary way. And every 


% double the ſum extorted to be decreed by the court, out of 


« perſon ſo offending ſhall 0 200 l., to de ee by 


2. In term 1785, a 
Mansfield from the ſittings at 
Whether a plaintiff ſhould pay to the ſheriff, under the above 


ial caſe was made by Lord 
/dhall, and the queſtion was, 


sc, poundage for his debt, the priſoner ner being in and not 


baving made fatisfation. It was held that the ſheri was entitled 
to his poundage, whether the plaintiff” received the debt or not, 


6 judgment was given for the aintiff. Ano. Impey's Mer of 
I 5 * 7 
bene had dhe, Get id 9d axccation+ e016 . &. 
pin delivered him an e him to the King's 
ch Priſon. He upon > inſiſſed upon being paid his poundage 
on the execution before ne partei with the body. But the court 
ſaid, they could not be making bargains with people to obey their 
fene which they would force obedience to, and leave the 
iff to his action of debt for the fees, which was his legal 
 Jemedy.” "ODA CE" laſt upon the ſheriff's ſubmitting to 
wake oo A es ts... 


— 


- 


" f 
* F 7 


= 8 . Vide Parker's Rep. 177. 
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. . to 2 e's chambers. or, * 
of broug ht to him 2 — not turn him fe 4 n andage 
3 paid. White. v. Sera. 3 See Hapman v. 


2 
„ id. 814. Tid. Prac. FE ) 196» 
"4. If the therif levy be is entitled. to four days, ugh the 


es compromiſe before he ſells any of the defendant's . 
tories v. Fells, 3 Term Rep. 470. l 


Alter ſuch compromiſe neither party ought to rule the ſheriff 
to return the writ, if he do the court will diſcharge ſuch rule 


5. e but the poundage can be taken by the Gexilf 1 under 
29 Elin. c. 4. for lexying an execution, therefore it has been 
„iner — he cannot be allowed the expence of an auctioneer, 
Sr dre the levy fee of one But if the plaintiff chuſe to 


ve an auction, he muſt defray the expences out of bis o 


debt, for there is no colour to charge the defendant with it. If 

che defendant wiſh to have an auction he- muſt pay for it out of 

bis own pocket, but it makes no part of the ſheriff's account. 
In actions on ſimple contracts and judgments for a debt certain 
the expence of levy torfng muſh yi by th pin and fl, 

_ defendant. But if t be for a penalty, the plainti 
1 . v ef bi debt, . of the 
expeeces of an execution. unk. Woodgate v. Knatch- 


Sul, 2 Term Rep. 1438. . 


6. If the ſheriff n plaintif be 3 is the party greved 
entitled to the action under 29\£1:z. c. 4. . 

J. A queſtion aroſe whether plaintiff could levy poundage and 
| other neceflary charges beſides the coſts. taxed out à penalty? 
And the court held he might ; if the defendant ſhould think him- 
ſelf aggrieved, the court, upon application, would refer the matter to 
the prothonotary, to enquire whether plaintiff had levied more than 
he ougbt to have done, or not. Dakeyne v. T hernblli, Barnes 198. 
J. If an action be brought for pdundage it muſt be by the 
ſmeriff, and not by his -bailiffofor the ſheriff is the only officer 
known to the court; he may employ whom he pleaſes, but he is 
anſweruble civiliter for the acts of all thoſe employed 22 bim; 
but not criminaliter for the acts of his bailiff ; and the reaſon is, 
becauſe the party who is damnified ſhall have an oſtenſible perſon 
_ ageinſt whom he can 3 . v. Buber, 3 Wil. 316, 


TOPS v. \Knatchbul 
The ſheriff may retain s pevednge. out of the — 
levied, ſo out of So levied By a levars faciat, on an ou 
though ordered to be en on giving enen Ker v. Burrel, 
Bunb. 305 
10. 1 action 3 in ibe Exchequer. by: the ſherif of 
5 „on bail bond taken in their os names for the appearance 
of defendants, who was taken on Exchequer -proceſs, on the 
proſecution of the attorney: general on behalf of the crown, for 


W RO and me 9 2 teftatery 2 
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for taking the body, in execution on [proceſs at the ſuit of th 
. - ſheriff, c. on bail bond taken for the appearance of a perſon 
- ſued for duties, or for a penalty for ſmuggling, or for any caſe 


RUSSIA 


. rr 


” 
: 
- 
. 
- 


* : 
0 4 , * p * 
" = 
* K. 
- - * 
,, 
- 
p 8 we 


| {ſued into Herefordibire againſt the ball, dhe heriff bf Hereford 
Hire is entitled to his powndage, for this 4s noriche ſuit 'of tne 
crowu. Lake v. Turnerr, 4 Bu 


* 1981; 7 ou\ | 
11. By 7 Geo. 3. c. 29. the ſheriff is not entitled to po 


where be would not be entitled if the ſuit was directly in the 


name of the crown. 


375 


12. By 14 Geo. 3. c. 20. priſoners acquitted or diſcharged by $I 


proclamation ſhall be immediately ſet at large in court, without 
paying” any fee, and the treaſurer. of the county ſhall, on the 


. Judge's certificate pay the uſual fee not exceeding 137. 44. 
13. By tat. 3 Geo. 3. c. 1. it is enacted, that all ſheriffs - 
who ſhall levy any "debts, duties, or ſums whatſoever, except 


poſt fines due to the king's majeſty, his heirs or ſucceſſors, by 
proceſs to them directed upon the ſummons of the pipe or green 
war, by ſevari facias out of the court of Exchequer, ſhall have 
an allowance of 12 d. out of every 207. for any ſum not 


ceeding 100 J. levied or collected; and 6 d. only ſor every 20. 
above the firſt 100 J. and for all debts, duties, and ſums of money, 


except poſt fines due to his majeſty, his heirs and ſucceſſors, by 


proceſs of eri fuciat, and extent, iſſuing out of the court of 
_ . Exchequer, 1x. 6d. out of every 20 f. not exceeding 100 J. 


levied ; and 12d. only for every 205. over and above the firſt 
100/. ; provided, that ſuch-theriff ſnall anſwer the ſame upon his 
account by the general ſealing-day of ſuch term in which he 
ought to be diſmiſſed the court, or in ſuch time to which he ſhall 
have a day granted to finifh his ſaid accounts, by warrant ſigned 


buy dhe lord chief baron, or one of the coif of the ſaid court, for 
the time being. ſect. 3 $34 | 


14: That when any ſheriff ſhall, by proceſs. out of the Ex- 
chequer, ſeize or extend any goods, We. into the hands of his 
majeſty, his heirs or ſucceſſors, for any debts due to the crown, 


ſhall die, or be ſuperſeded before a writ of venditiani 


de awürded to him for ſale, or before- ſuch ſheriff hath made 


actual ſale, and a writ ſhall afterwards be awarded to a ſubſequent 


ſmeriff, Who ſhall make ſale; &c. of ſuch goods, chattels, and 
| 1 ſo ſeized by ſuch preceding ſheriff, in caſe the 
ns of the Exchequer, if then fitting, and if not fitting, the ſaĩd 


barons, or any- one of them, | ons of the degree of the coif, 
ſhall order and apportion poun 


proceſs. ſecł. 9. 


15. No ſheriff, r. In levying debts due to the crown by 
proceſs out of the Exchequer, ſhall take any fee, on pretence 
of ſuch levying, Cc. except 4 d. for an acquittance, which ſuch 
officer is to give to the perſon on whom fuch debt, Ic. is ——_ 


B44 


8 \ 


ge due for ſuch ſeizure and ſale, 
+  betwixt ſuch preceding and ſubſequent ſheriffs, as to him or them 
ſſmall ſeem meet, with regard to the expence and trouble each 
|  Heriff hath had, or ſhall have, in the excoution of the ſaid 
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Andi the bailiff, Err. receiving, ſuch, debt, Ha, ſhall account for 


. - - pme.ty the ſheriff, and may, xrquire an acquittance from 
* 4 0 ſuch ſheri without fee; from which-+debts, the ſheriffs ſhall 
3 | ie the debtors, by totting and anſweting the ſame on their 
accounts in the Exchequer; and if any ſheriff, 7c, ſhall nichl, or 
not duly anſwer. che crown, any debt ſo levied,' be ſhall forfeit 
Wo. treble damages to the party. grieved, and double the ſum, which = 
- __- ſhall be decreed to the party grieved by the -court, on complaint 
1 nada ̃nd proof of ſuch abuſe. before the bharons, in ſuch ſummary way 
23 to them ſhall ſeem meet; and if any ſheriff, &c. ſhall demand 
1 du money from r whom any debts is payable to 
, -- _* the crown by procels out of the Exchequer, on pretence of exe- 
8 cuting the proceſs, or in teſpect of ſees due for colle ing tbe 
nahe þ or it any one of the officers; aforeſaid ſhall demand any 


- ſum for forbearing to lexy ſuch debts, written out to them, by have tt 
3 the aid proceſs, every ſuch. offender ſhall be adjudged guilty of court 3 
28 erxtortion, and being convicted, ſhall forfeit treble damages and levied, 
*- -_-  - colts, to the party grieved,. and double the ſum extorted, to be uſed ir 
ae decreed by the barons. on complaint and proof, in-a ſummary orders 
way ; provided ſuch conviction be within two years after the 15 
offence. Stat. 3 Geo. 1. c. 15. ſe 13. And in caſe any ſberiff, 11 
ec. ſhall nichi/ or not duly anſwer to the crown; any debt or eile 
| - Tum, ſo levied; collected, or received, ſuch ſheriff, Q. for * 
_ Lach offence ſhall forfeit treble damages to the party grieved, apt 1. 


double the ſum ſo nichilled, or not duly anſwered as aforeſaid; 
- which, damages and penalty ſhall be ordered, decrerd, and piven 
to the perſon E by the court of Exchequet, upon complaint 
and proof of ſuch, abuſe, as aforeſaid, made and exhibited betore 
the barons of the, ſaid court, in ſuch ſhort and ſummary way and 
| method as to them ſhall ſeem meet, Aid in caſe any ſheriff, Sr. 
$ ſhall preſume to demand, take, or receive any ſum of money, 
INE of any perion, whatſoever, from whom any debt is or ſhall be due 
8 and payable to the crown, by proceſs out of the court of Ex- 
cChahequer, for or in reſpect or upen pretence of ſees for collecling 
or feceiying the ſame. contrary, to this act; or .if any of the 
. officers, c, {hall demand, take, and receive any ſum for not 
levying or forbearing to levy any debts, duties, or ſums of money 
Which ete or ſhall be due to his majeſt y, his beirs aud ſucceſſors, 
and written put to them, or any of them, by the proceſs aſorelaid, 
in every ſuth caſe, every perſon, ſo oſfendiug and convicted, ſhall 
5 adjudged guilty of extortion zgaud all perſons, being thereof 
lawfully conyicted, ſhall: — — ſuch oſſence tieble 
damages and 1 to the perty grieved, and double the ſum ſo 
2 which ſhall be ordered, decregd, and given 2 
of the Exchequer, on complaint and proof and exhibited 
c 
them ſhall ſeem meet; provided ſueh conviction be had and 
> made within to years alter ſuch offence committed, /e. 14, 15+ 
> . _- _ "Provided that nothing ſhall be conſtrue; co deprive any therifl. 
E— od 9nd wirag-20: tide" 
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court ; and the ſame colts, damages, and penalties ſhall be 1 


A MFA KAAN. NFS EAST SN NEIN 


in compliance with a table of fees Tettled by the juſtices at their 


| entitled to receive a certain fee for every perſon convicted of a 


trauſportation, hard labour or. 'confinement in the houſe of 


Fine Fleetwood'v. Finch, 2 H. Placbſt. 220. 


be did the buſineſs, ought to account with the prlacipat for the fee. 


Mrs ao ˙ . ec iti cM: te.” 
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. allowance, or wan oy may 


hereafter be made, allowed, and given to them, by warrant or 2 
onder from the lord high treaſufer or commillioners of the tre  _ 
ſury, chancellor of the Exchequer, or barons of the court of Ex- % 
chequer for the time being, for or in reſpect of any extraordinary 
ſeryice to the crown, that may happen to be performed by them: 
but that the ſaid ſheriffs ſhall and may enjoy the full benefit and ö 
advantage of ſuch poundage, allowance, and reward, without any 8, 
chment or moleſtation whatſoever. ./e: 15. ; 
16. That whatever ordets or decrees ſhall be ma by t the 446 
cond for coſts, damages, and penalties, in the caſes afore- 
mentioned, or of any of them, or in any other caſe in this. act | 
hereafter mentioned, by virtue of this act, in ſuch ſhort and ſum« ED... 
mary way and method as is before directed and preſcribed, ſhall  - 
haye the fame effect as any other order or decree of the ſame SS 


levied, aug obtained, by fuch proceſs, ways, and methods, as 
uſed in the ſaid court to inforce a 3 with any other 
orders'or decrees of the n ee * 16. 


191 * 1 | — a 1 
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E ae! in their quartersſellions 5 no Suhority to 
«Tas fix the bailiff's fees for an arreſt under 32 Geo. 2. c. 28. 
nor. will the court of B. R. on taxation of a bill of coſts allow 
more than the uſual fee of @ guinea, though more was paid in fact, 


quarter-ſeſhons, and ated upon in practice for many years. 
R Ten Rep. 417. ws 
2. If bailiffs. in future exact more after chis opinion, 
they m 255 guilty of extortion in taking more than was allowed . , 
0 
1 


colre Per Lord Kenyon, C. J. BB. 
3. By 19 Geo. 3. c. 74. the clerk of afſize on each circuit i- 


tranſportable offence, (except petty larceny,) and ſentenced to 


correction, and for perſons. capitally convicted who afterwards _ 
have received the king's pardon, on condition of being tranſ- 2 
ported or impriſoned. Such fee on the Norfolk circuit is one D 


4. Plaiutiff brought an action of the caſe for fees due to him 
as uſer of the black rad and recovered. Saunder/on v. Brignelh . 
cor. Hengeliy, C. B. 2 Stra. 746. TN 
Fg. By agreement between the prothonotary of the palace court Ja 
and his deputy, it was agreed what the latter was to have, and he 5 
was ta account for the reſt. 12 Geo: 1. c. 29, afterwards gave new 
fees, and it was beld by. Hardwicke, C. J. r of the deputy, though _ - ND 


vp ates Gd is entinted to n more than he a 


- * * 
» | » * 4 i 
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_nn6'any ſubſequent addition to the- daty will not vary the con. 
| realy though! is rally de a "reaſon for coming te 2 new one, 
* |  Bialfftrode v. Gilburn, 2 g. 102). 8. P. Per Lord Kenyon, C. ]. 
= a Drummond, Ralle Ni. Pri; Cu. 14. 
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| 1. BY 25 Gen. 
upon the vięw of N gaol or priſon, which 
| odr place contributing to the rates directed to be levied 
T > IM 22 Geo. 2. c. 29. he ſhall have 20, and for every mile whi 
* Fine $A he or they ſhall be compelled to travel, from the uſual place of 
= us or their abode, to take ſuch inquiſition, the further ſum of 
1 | Td. over and above the ſaid ſum of 205. ſhall be paid to him or 
5 * them, out of the monies ariſing from the rates before mentioned, 
by order of the juſtices of the peace; in their general or quarter 
ers ſeſſions aſſembled, for the county, Sc. where ſuch iaquiſitions 
| ſhall have been taken, or the major part of them; and which 
dbdtder the ſaid juſtices, or the major part, are authorized and 
directed to make; for which no ſee or reward ſhall be paid to the 
| clerk of the peace or any other officers. | And by the ſame ſtatute, 
that for every iaquiſition which ſhall be duly taken upon the view 
g of a body dying in any gaol or priſon in England, by any coroner 
* vt coroners of a county, ſo much money, not exceeding the ſum 
—_ | of 205. ſhall be paid to him or them, as the juſtices of the peace 
= in their general or quarter ſeſſions aſſembled, for the county, 
viding, or diviſion wherein ſueh gaol or priſon is ſituate, or the 
major part of them ſhall think ſit to allow, as a recompence for 
Ass or their labour, pains, and charges, in taking ſuch inquiſition, 
25 to be paid in like manner, by order of the ſaid juſtices. or the 
8 major patt of them, out of the monies as aforeſaid, and for which 
- order no fee or reward ſhall be paid to the clerk of the peace or 
nun other officer. „ef. 2. | 2 x6 
1 2. Provided that over and above the recompence hereby limited 
W_ and appointed for inquiſitiqn taken as "aforeſaid, the coroner or 
a coroners/who ſhall take an inquiſition upon the view of the body 
| _  - lain or murdered, ſhall alſo have the fee of 13 5. 49. payable by 
fe. 3 H. 7. out of the goods and chattels of the layer, or out of the 
3+ | amercement impoſed _ the townſhip, if the flayer and mur- 
derer eſcape, ſect. 3. Provided that no coroner to whom any 
benefit is given by this act ſhall by colour of his office, or 
F any pretext whatſoever, take for his office doing, in caſe of the 
N death of any perſon, any fee or reward other than the ſaid fee 
p of 134. 44. limited as is aforeſaid by the ſaid act 3 H. 7 and 
other than the recompence hereby limited and appointed, upon 
>; piain of being guilty of extortion. /e#. 4. ö 
38. Tol avoid a preſentment being made that the pariſh has not 
| made hue and cry purſuant to the ſtatute, the conſtable or pariſh 


: 10 ur Pp 43>. ww -., 
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See Pin. Gabler (C) (0) Warden of the n 4 
©» 4(C) In Courts: [Marſhall 4 W 
11 1 drehe, See ante, (A S. Ne ö ; 


officers generally, 7 the) fee of 1 490 . upon dhe 6 1 
. o goods; without a findir Ro | 
n wg &6 i viii No . 261. 47 nd, © 
Provided that no coroner of DOR — and of the verge 
of the king's palaces, nor any coroner of che admiralty, nor of | 
the county palatine of Durham, nor of the —— of London and _ +." 

h of Senthwark, nor any of the franchiſes belonging to foe I 
the ſaid city, nor any coroner of any city, borough, liberty, or | 
franchiſe” which is not contributing to the rate directed 


12 Ges. 2. 6. 29. or within which ſuch rates have not been AN 


ofually aſſeſſed, ſhall be entitled to any fee, recompence, or ED 
efit given to or provided 8 by this act ; but they 8 
I have ſuch fee and ſalaries as they were allowed before thin | - 

at, or as ſhall be allowed by the perſons by whom they have e 

been appointed. fe . 5 3x2 
4. The coroners of franchiſes, Fes Sacre er bers to the 

county-rates, are not entitled to the fees given by ſtat. 2 

c. 19. or to any fees to be paid by r „ 5 i 

oof the Vf Riding of Fo horas od 2 1 

the coroner requeſt ons to r 

. they refuſe, be mag appl for a mandamus, but he 

mult allege in the writ all thoſe facts which are neceſſary to ſhew 

that he was entitled to the relief prayed, and that he had a right 

to call on the magiſtrates to do that for their TIP 

Mn ne ee OY AP * | 


0 By Officers in Court Detainers 3 — 


till paid, juſtifiable i in what Caſes, ka | ; 4 


un tion pid the rden ef ths met t we b x 
that if an hnbeas corpus is brought he muſt obey it, though | 
the party refuſes to pay his fees, for he has a remedy for them. 


Hamam v. Barber, 2 Sira. 973. See ante, (A) N 4. (A- 9 
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O) Puniſhment for wn more than uſual Fees. An. 2 8 | 
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PAINT FF, as principal, having, a. remely, againſt deputy 
covenant to account, cannot bring afſu u le or money 
ML received, the firſt being a 1 0 ber nature 
Bulfod V. Gilburn, 2 &. 


' 7 , 1027. 
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. Bala, Executor, 4 Term Rep. 317. #2 
39 Nor a barriſter. *-Semb. il. 3 Black. Com. 28. 
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Fa. 21 which the giver might 1 1 oe which no allize 
— 5 v. N B. 


DN 125 (8) Addons for Fees in what Count. 


WI. in the ſpititual court! for prodtr's fees. - And a pro- 
hibition was granted: for by the court, where there is 
83 at law, the b. re court ought not to proceed; and 
this caſe 8 a a contract and retainer, which i iz triable 
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A Coroner returned an inquiſition, finding a felo de ſe non 
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at the Old Bailey, in Mov 3 2, two perſons were 
| convicted of ftealing Gx pair of ſilk ftockin ; but a doabt 
ariſing whether the offence was not rather a fraud of thati a — 4 
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„ * Felony under Tolour of Lam. 
' ©”.  » © conſideration of the judges on the following caſe ;-which ſtated, 8 
- _*__ » -that 8. G., one of the priſoners, in the — of fon 
5 F t (the other-priſober) leſt a note at the ſhop 
8 K haaphs fend-am afanecine of ik to k2en 
e TINES to his maſter's 'Iddgings; the 1 variety of alk 
ſtochings according to the di z'8. G. ph th the door to 
| Der where: 7. 8. was fitting 
| In a drefſing-gown, his hair juſt drefſed, and rather more powder 
_ all over. bir face than there uuns any neceſſity far ; the wares being 


| Cutor tol him was 147. a-pairs J. . then deſired the proſecutor 

to fetch ſome ſilk pieces for and ſome black filk ſtockings 

> Sith French clocks; the proſecutor hung the fix pair of ſtockings, 
- "wh J . eee yay gang att, ahora} pe ry 
'* 1 - home for the other godds; but no poſitive agreement had taken 


- ke ing the? ſtockin Dung he the proſe cutor's abſe 
th the —— n kings, which 


were proved to have afterwards dane by F. and one 
D. an accomplice a 5 other tranſactions of ih ſame kind, 
The Fudges were of opinion, that the conviction was right; for 
the whole of the pfiſoner's conduct manifeſted an original 2 
ceived deſigu to obtain a tortious | pen of- the 

perty. The verdiQt of the jury im t in their beli 5 
evil intention preceded the leaving of the goods; bat, indepen- 
. of their verdict, there does not appear a ſufficient delivery 

872 the poſſeffion. GBp and Greatrix's nas Leach'; 

n Law, 2d edit. 88. _ 


deere ce, Pear's Caſe 055 in ane eden £779 
ö — x I 2 5 and the 295 cited. 5 
. ele, ibid, 239. and Wilkins YO? eres. 


1 ” 


r 


VV 
. . by t | 
Pry „„ Capable of what. 5 
. „ q NE, counteſs of Pembroke, Darth and ontgomery, had 
2 Bu the office of hereditary ſheriff o 53 and ener- 


eiſed it in perſon. At the lines of Apple ſat with the 
3 e 5 ny” 
wa 


ker- 


| > 9 = | * 
= - * . " 
- \ — - n 
bn * 4 
-F eme. 


WM che wiſe, (who had become 


- 
7 4 


- 
1 8 * 4 


(i. e. than overſeers of the poor) women. are held not to 


3 
8 . 1 FOR + 
e : / 
There .are many 1 


diſqualified, as in the caſe of the office. of high chamberlain, 


gh contbe, and marſhal, and that of a, common conſtable, 


Sn ens? nn ns Nagnits Is « dagray judketab - 


Pew Afbhurft, J. D. 406. 

e os 
ter rted 2 Stra. 1114. of 

inthe cauſe rode rn lens. 


counſel 


"ROO nn 4 


ut - 


0) Feme ole Merchant 3 hk hr bing : 


2 ee Trader in general. 


cron brought in B. R. b plaintiff, then a PEE far 
goods Aye. and delivered by 


ſole trader within the city of London, and a nonfuit entered 


while covert, ſhe wry 8 
br. 


a oe the oper by the wife only ariſes by the cuſtom of Londen, . 


hich-the ſu courts can take no notice in the action; 
and therefore action ſhould have been, brought by the re- 
e of the huſband.  Cundell v. $hawe, 4 Term Rep. 


61. 
| . a feme ſole trader gave a bond and warrant of 
attorney to enter up judgment in B. R. on which. the plaintiff 


afterwards took out execution, the court ſet the ju nt aſide, 
as entered up without authority, on the motion of 2 aſſignees 
with the Fs — of 


the huſband, rhich was allo entered in the rule. Fed v. Jeg 
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1. 3 on the caſe againſt the defendant, who was 

owner of the fee, for not repairing the fences of a cloſe, 
whereby the plaintiff was damaged, &c. At the trial, it ap- 
peared that another perſon was tenant in poſſeſſion under the 
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1 Va. 162. 
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ora wherenpon it was objected that the action did not 
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ee 1 and leave given to Haren to 
move the court to ſet that verdict aſide, and to enter a nonſuit, 
- If they ſhould be of opinion chat the objeQtion/ as well founded. 
22 A rule ß having been obtained for chat purpoſe, Lord Kenyon; 
C. J. taid, it is clear that this a@ion eaunot be ſupported againſt 
mae owner of the inheritance, When it is in the poſſeſſion of Is 
45 another perfon. It is fo notoriouſly the duty of the actual occu- yah 
pier. to repgir the fences, and ſo little the duty of the landlord, Age” 
tat without any agreement to that effect, the landlord may * 
. in an action againſt his tenant for not ſo doing. upon the F 
— of the injury done do the inheritance. And the other 1 
es concurring, the rule was made abſolute. J. 2008 

225 — Trin. 31 Gee. 3. 4 Term Rep. 318. 85 

8 2. Where a man is bound to _ fences e another ä 

5 ; "It is enough to ſay, omnes occupatores oug t to repair, &c. becauſe 8 
ö N that lays a charge upon the right of ns "eg ch it may be; he & 
Nez In cannat particularly ko. Per Buller, J. in ng. of Ride 4 
Di, v. Smith, Trin. 30 Geo. 3. 3. Term Rep. _. -. {% 
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FP there be an exclufve right of ferry from 4. to B., it does not vin 20h. f 


prevent perſons from going by any other, boat from A. to C FRE: 13 
hough it lie near B., provided it be not done fraudulently, and 53 
as 2 pretence for avoiding the regular ferry. Tripp ay b . Ye; 4 
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as of the laſt day of the term; and. it was held, that the 
fiction ſhall not be contradicted ſo as to invalidate the writ ; be- 
cauſe the fiction was invented for the furtherance of juſtice, and, | 
to make the writ appear right in form. | But where the true tie 
of ſuing out a latitat is material, as on a. plea of nen omg ae 5 
A 28 there it may be ſhewu that the /atitat was 22 ter 
e ſix years notwithſtanding the tele. Jabnſon 2 other Ve 
Smith,  Executrix, Ar. Kaſl. 33 LOT N 9s. 45 
2. In an action of troyer, it appeated on the niſ prius roll that 4 
the bill was filed of Eafer. term: and on the trial the plaintiff 
proved a demand and refuſal on the ſecond. of May; and it was 
objected that this demand and refuſal appeared to be ſubſequent 
to the bringing of the action: for as the bill was filed of Eafter 
term, without any ſpecial memora um, it malt retcr to the firſtt ; 
day of that term, which was in the $eginning of April: in anſwer ' 
to this objection, the counſel for, the plaiuti need the writ, | 
which appeared to he ſued out after the ſecond of May. But the 
defendant's counſel objeQing to this evidence as not being admiſ- 
fible, on the ground that they were concluded by what appears 
on the record, and the writ could not be ſhewn in coutra- 
diction to it, the point was reſerved for the opinion of the court, 
whether the writ was admiſſible evidence. court, after argu- | 
ment, were all clearly of opinion that the writ was rightly admit. 
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1 and the lefſor of the plaintiff's title did not accrue until 
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the plaintiff declared, the the 'defendant on the firſt day of Sep- 


default upon the plaintiff at Mints, (to wit,) at London, Kc. 
Aud after judgment for the plaintiff (in C. B.,) the defendant 


-  afligned for error, npon a bill of exceptions, that no action could 


- : be maintained in this country for 20 f ment committed at 
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has its forms, which are invented — the furtherance of juſtice 3 
and it is a certain rule, that a ſiction of law ſhall never _ 
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«> Wk \, wards: Lord Hardwicke id, that was not a ſuſHicient to ſup- 


8 port ehe fine.” "Though his Jordſhip'bbferved, the eridenee of 
receipt of rent, if the Jury eee 

_ wg as « Tulliticne poſſeſſion te to | levy'a fine. Der 3 Alk. 

2 K. | 336” A481, ' 201094 1 © O40] 
24. Thetenant in pofſeffion will not- be allowed 26 evidence to 
3 prove the eſtate of 'hig 3 who ſevies a fine; 2 "Dir 
. Wald then be @ witneſs to ſapport | his own poſſeſſion. v. 
WE: 5 Williann, Coup. 621. 1 Mo en 
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I + Tenant in tail being guiley of ſmarter, levied 2 fine before 
4. conviction, — uſe of himſelf for life, remainder to M. C. 
2 life, remainder - over. | After the execution of A., I. C. 
- brought ejeciment againſt the iſſue in tail, and the lord. On her 
| 2 behalf it was urged that, under the,expreſs words of ſtat. a2 H. 8. 
6. f. was competent to bar the entail any time before * 

IS: der. For the lord, one of the defendants, this was allowed; but 

5 it was objected, that the operation of the fine veſted a fee. in the 
cogniſor, which inſtantly became ſorſeited. But to this Gold, J. 
daufwered, e ee uſes is a part of the fine itſelf 3- 
> _ "and that the intention of the parties, Which, in. deeds, of, uſes, 
- _ muſt always prevail, was in this caſe. clear, that 46 ſhould, not 
4 - veſt in che caguiſor. And the court inclined to gire judgment 
bor che plaintiff; but a ſecond argument Was 23 9 4 the 
4 caſe never came before. the court again, Steen w Winning, 
242 2 Wil. 219. See all the ef.) pg this is 4 nl b, and 
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t fine, with ſuch affidavit annexed, ſhall be tranſmitted to the 


Lord Chief Juſtice, or ſome other juſtice of this court, for the 5 
- & allocatur thereon, and ſuch affidavit ſhall remain annexed to IR 


4 ſuch ſine, and be left with the fame io the proper office: and N 


. it is ordered, that every ſuch. affidavit, except where the per- 

4 ſons, at the time of their acknowledging the fine, are in Ire= +. 
and, or ſome other parts beyond the ſeas, ſhall. be made by 
00 lone attorney of the courts of Weſf{minfler-ball.” T 


| 2. Hilary 26 & 27 Gee. 2. „ It is ordered, that in the affidavits But Mr. 
« ae in es of the preceding rule, the perſon or perſons 2 


« acknowledged upon the day and year mentioned" in the a 9 
Y ha 
« of the caption of ſuch fine, that ſuch raſure or interlineatior . 


e was made before the p PR or parties ſigned the ſaid fine, 55 _ the 


e« 1 2 ok <aption was Eby Y commilſjoners.” Come tofu 
* 85g. | have remitted the ef of ceſs rules 


| 0 1180 a Lord Chief Jultice; Anden by Mr. Juſtice Clive, - 
hdd order; that à fine ſhould paſs, as to two of the 

conſicle ring the particular circumſtances of the caſe, not withſtand- 
zung the fame was not figned by them. One of che commiffoners 


attended and made oath; that this fine was duly acknowledged be- 


fore him; and another commiillioner, bythe cognizors of Napies in 


Pak, that the parties were of full age and good underſtanding : that 
de married woman was examined apart from her huſband, and 


freely coaſented. Fleet uood v. Calenda, Barnes, 2\'g.* 2 N 
A. Two fincs taken t Hambur } where the oognirors reſided, CY 


Were ordered to paſs, by all the our judges, up6n an afhdavit by 

z eemmiſſtoner, of the due executiow/ of each fine {ſworn — 
elerk in of the eity of; „ and autbenticat 

5 - his rang — 1 


able. An v. Hau- 


an attorney 
elbe 


. 


- 


out making'the proper affidavit of the a 2 the Ge. 
One of the cognizors became a bankrupt, abſconded, and did = Nd: 


ſurtender within the forty-twoidays;/ as required by the 


ee of it by Fame the e the 


© ſo making the ſame ſhall ſwear tharthe fine was duly Ggned and vba 86. 1 


| » 9 Po, it 
ert fuck air ob minke by tit. an 
W e Manali i it Edinburg 

was taken at 5, and wis' regular in every 

reſpect, except that it was not taken in the preſence of an attor- 

ney of any of the courts of Weftminfler-ball, who might have 

mice the _uſual affidavit of its having been duly taken. An-affi- 

\ davit was made by Seton the demandant, chat tete was no ſuch 

2 attorney in or near Edinburgh ; and the court, on the motion of 
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. by Leaſe, Qc. hen the 3 . 


1 8. tenant in tail-male, with remainder to his wech . i in 


tail male, femainder to bis own right heirs, demiſcd lands 8 

for three lives, with covenants for perpetual renewal. C. S. died Fhag 

without iſſue, whereby his brother H. became entitled to an eſtate , 5. 

0 In tail-male, with the reverſion. in fee. in bimſelf. In the year BE: ft 
8 = 1697, H. &. levied a fine of thoſe lands; and, in I conſideration | 4 


his marriage, ſettled them on bimſelf for life, ik remainder 25 
"to his firſt and other ſons. The leſſees having aimed a. renewal is 
on the death. of 4 the perſons for whoſe. lives the, leaſes 3g! 
5 „. rc uſed to renew, w, alleging, that 5s his bro- - ca 

was, only tenant in tail, he had no power to make them F. 
the leaſes, and that he was not bound by the covenants. for re- 
-: news). The Court of Exchequer in Ireland. decreed, that H. S. * 
a * 8 leaſes. From this decree there was au appeal 

the Houſe of Lords here; and, on behalf of the appellants, it 
—_ I nn: | | 
ws 1rd 5 and. therefore the _— 
wid, a e pin 8 5 
ſt aroſe, being | 
w — chiming 9 it, 105 by 0 diſtinct 
in, tail-male, bis five. could not let, in C.'s 
—— which came in lieu of H. 8. 's.cltate-tail; 
could it, by 9 2 two eſtates, let them i in upon 
reyerſion z both acquired a new ellate, a1 be- 
es of the * — — declared to him in e, but 
directly to the uſes of the eos pores by which, in conderation 
of his own marria he had an 6 ng for life o and this 
* eſtate · tail which he bad before * tine, and 
. - not out of the reverſion, —Omthe other ide it was contended, that 
by the fine which H. S. levied in 1697, the eſtate · tail limited in 
remainder to him was barred and extinguiſhed,. in the ſame man- | 
ner to all intents as if he was dead without ifſue 3 and the rever- / '»Y 
Gon in fee which deſcended to. him as heir df C. 8.. immediately WM Ul 
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* for a perpetual renewal?” Aud 15 N Chief Juſtice of 
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ect to all antecedent incumbrances which could 


— Bare l. 
that nai hu That, as this reverſion in fee, after it had 


. 
taken effect in poſſeſſion by means of the, fine, was ſpecifically 
boondiby che covenants for perpetual 8 and as ſuch cove- 


nantes are conſidered as real „ 20d gp p with the land, 2 
they due, in their nature, proper for a ff ormance, 2 


ſettlement of 1697 had notice of theſe leaſes and covenants; and 
were as much bound by an equitable lien 54 the lands as H. S. 
- himſelf; eſpecially in e of leſſees who had made very great 
/ improvements, and After he to be eopſid urchaſers 
of the right of 5 2 Tee coun on is appeal, 


«the 7 ered by the ap peas Hl. 8. in r697, che reverſion in 
0 fe te in 0 on was let” in, fubjeft to the leaſes 
8. Iu the covenarits therein contained 


B. R, having delivered the | uridvitjous opinion of 1 to 
hie es "x t Ser the leaſee for Yy 2 then in "were 


V Cual, Wet ſerved put 5 been in Tee 
. 2 8. 1 4 d 


ks Hue Father? 
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| en, motion/that 6, ſeme covert might levy a fine without 
5 9 char che lande bad been ſold by 
eln, 0 "cone Deeds nd cle (hen ue = 
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ad i c 485 them, and wluch was then in 


n H. S.; and that the covenants for” renewal were binding” on 
H. F., as 4 lien on the lame reverſion, which he had let in "by 


I E and extinguiſting bis eſtate tail?“ the deere of the 
in Treland was "Ok affirmed. ' "Bart 77 Stolbuyne 
47% 4 Bro. Par. C. 5 | FLO Brie. 

D. on his marriage kee be cſtre en hitalelf for life, 
e to hi wife for l. . reminder to hi hirſt and other ſons 
| in taif-male, remainder to himſelf in fee. 
„the fither died, iadebted by bond, mid the fon afterwards: 
Jed . 7 inne. The rede 
as Cone into poſſcifion, Thoul# be alſets to pay the 
Hartiviche was of opinion that 
this reverſion was aſſets; 2 his lordſhip nd, indeed the ſon 

t haye ſuffered n recovery, and the reverfon'in fee 
there the 'fither's creditors wo not have eome in; 1 
2 d be bad Feed a fine ouly,” it would ve barred the eſtate-tail, 
"ic . in foe would have dees Table,” 9 
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deut an. When the wife came. of 3 he refuſed t 
| join in it, but it was levied by the huſband alone, /who. aſtetwards 
Vent abroad. The wiſe nom 'conſented to levy. it, but che buſ- 
band was abſent. It was ſaid, that it had been uſual in ſuch caſes 
ſior the curſſtor to mabe ont þrecipe to the wiſe as feme ſole; 
but no enataple of it was produced upon the motion. The court 
would make no rule to authenticate ſuch a fine; but it was after - 
Wards acknowledged de bene ꝗſe before the Lord Chief Juſtice, 15 


* — 5 e e 


9 : r "See Hare mot, feen int ia. 


— 


1 1 Gon 4 
= ren n. "Wha i Things are barred by Bins") | q 


' * 
Mice 7 ' 95 * 180 ©, ba. 


5 1 pal eee . 
1 | . 8 


4 


n in fee in them alſo a0 heirs of their mo- 
ther's bro N. One of them levied 2 fine with proclamations, 5 
— then” c evjigd her. moiety and died before" partition. The 
1  queſtign was, Whether the mojety which the deceaſed ſiſter had 
3 N in the e tate-rail ſhould: be-confidered-ag the ſame moiety as 1 
$9 in which. the had the reverſion in fee N ſince, if it was not, but 
22 Was different, her fine gave her a ſee in a moiety of that 'moicty 

_ only, and not iti a moiety of the entirety ; as the remainder i in fee ol 
A other moiety of that moiety was not in herſelf, but in in, 
"AM iter: and the er of the Rolle agreed to ſend 1 cafe” to 5 1 
F- Common Pla, to e the point een 
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Au, . filed within I yes, s 


a ſufficient claim to avoid a fine levied of a /egal eſtate, but it 
muſt de by action; and De Gray, C. I. obſerved, that the true 
rule is, that the claim e cuts) ora AR aſe at with the 
eſtate 3- and thus, no entry; claim, or aA; by a 

truft, will avoid-a fine,” or ſuſ the bar by — 37 
le levied of a truſt eſtate; but it muſt be by bill id po 
though if you ſue in eqivizy' for relief agiinſt fraud, in the e 
_— of a legal eſtate; à ſine and nonclaim is 4 bar there. 
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* 217t een It ane 1 
Tu wnositg lu more cireumſtantia) Weender of the caſe 
of Deigbton v. Grenville, than that contained in; 13 Vin. 
5 pl. 14 uuder the name of Knight v. Grenville : ” 
The. Lewit being ſciſed in fee, Ne a ſtatute of etl” 258 
to Nam Knight. He afterwards acknowledged another ſtatute ( - 
for 1600 J. to Rich. Gerrard, and another for 5900 J. ol es ph 
Ehkves and Rich: 'Burrnuy ;' execution was ned out on all 
ſtatutes, — hy l were extended. Leut, being in A 
actual poſſe on, fold 5 for 4000 J. to Jen Lewis, - Led 
and oh 7 par vr th proclamations, Lemm de- 
viſed the'lands to W oo and t male f 
his body; rethainde to his own two daughters. 22 died, 
aud Edu. being in actual ollflion, levied. a fine with | 
vations, to the uſe of him tap and died * | 
ide; whereby the lands deſcended to . daughters of or 
Lewis, ho entered, and ha leg rey the aer Heer hs S 
ind Scarfilale, they alſo en . ö 
wives. Adminiſtration to ö the ſurviving | 
laſt ſtatute, was committed to Ann, wife of the 2 
ville, as tq that ſtatute and the extent thereon ; and Grenville and 
his SY who was alſo adminiſtratrix to Gerrard the 
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cognizee of 
the ſecond ſtatute, having acknowledged ſatisfaion upon it, and 


cauſed 
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; bd hace entered nponhe Bark of 
5 _— N 3 
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5 Ry | eagnizee of - te e hi 
as a rev reſt to caommence alter the determination 
ef Gerrard's extent, was; harred hy the fine of Nen Amt, and 
iet eee nonglaims- or within: the. ſecond af the ſu- 
tte 4 Han. 5. and ſhould be allowed five years to his claim, 
from the time when fatisfaftion was acknowledged on Gerrard: 
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: OR 


— eee 
this Judgmesr. "comme. Cruſe no 


06118217 24 7 


* 
= 
1 o . l | to 

—_ * * 

— 

- , - Z * 
% _ 
of 


* 
AW, 


der il 


ws — 


infant at the dime a fine was lia 
A hacer wy, n 
e e entry or claim, for the 
EEE the end of his mi- 


1 ok t Jag 1d Tron and 7 diſ· 
A * ovolun . 

— hone v. . 477 ao 72 
#2 -Was . Drag 15 | Second point in Duc v. Jonec, 
do. Dae V. 7. Saane, ib. * 2. $,P. jo which ca 
ſubſcquent diſability was inſanity. 464 ſt. MITES 


bw bk $42 Ls Ga bh 1. W bibel to; (104334 Ye | 101 


by \Non-dlai 10%: . N 
Ia what en Eſtate ſhall 


| re 101181 
8 58 | 111 to a Right, 45 20 "el 3 
Sy Pn ES , ies e f fn tan, & 


So remainder to B. for life, remainder 3 fon in tal, 
ee having x lon, ac then, made a 
> . in ee3 then B,. * 225 mh 

= 7 _ ng. Nene 

* 1 : : 
. 7 1 * 1 466d te 

f owing ries with debe e the operation of 3 fre 6 

#47 2, ane e 12 199} RY ee WW" 
11: $063 7 enges 11 4 1 75 1875 q G $41 ' Ml A wh \t ac Ys 

* 7 == > 8 | #14 f N a We . _ | : . 


FP 


cv 

: 

: 
%..4 

* 


— 
Ly 


1 e 
- @-- © 

»- - = , 8 
_ 10 . S 


LS „ 
EB: Q: 
„ 


* 


8 
4 
„ 


a4 : 
8 >. 52 1 
5 * 


r 


„ 


7 


„ his note, 1 ib. 239. ra). 


be turned to a-right 3 


RIS EN2 SLE La=s 


conti 


ved; "if n man has 
| z which he ſees him(ſe omg So ag 
| . ee. perſon, 
had the right, and n affe@ ſuch purchaſer with notice, fo | 

make uur fene, ful claimant ; n 
| : to upon the of 
| occafion of the Fes being levied; © * 
Adly, If indees, de odds, 4 mart Purchaſes from u "truſtee and 


jevies a fine, he ſtands in the place af the ſeller, und is as much a 


truſtee as he 'was ; ſo in the cafe of 3 mortgagee, — he levies 
a fins; this will not diſcharge the equity of redem 
bc ao rel His lordſtiip then obferved, that the 1 of a fine 
nonclaim is not * turning d into a right, but by force of the 
bar} ariſing from the tatute of nonclaim, {operating enn 
n y diveſted or turned to a right . 
Mr. Butler 1 C. Lin. 33a. 5. takes up the une. 
my of the frequent expreſſion in our law-books, that a fipe has 
apon any eſtare or intereſt,” which is not previouſly 
Doſes and ted ty» Hig t. He obferves that thiis'exprefſion, 
donfidering it ſtrictiy, is inaccurate. - That, by turning to a right, 
it is generally megat, that the perfor whoſe: pdſſe ſſion is uſurped 
cannot reſtore it by entry; and can only reſtore it by action. (See 
But that, in the 
preffion, turned to'a right, muſt be underſtood in a more 
ſenſe; Tust the import of it is, chat the parties to the 
ſome of them, have; at the time of levying the fine; 8 
adyxrſe to and inconiſtent with the eſtate or right intended to be 


- harted ; that the real owner, therefore, at the time of levying the 
poſſeſſion, but the right ſtill remains in 


dne, is difſeiſed of his 

him.” - That;/ in this been ſenſe, his poſſeſſion may be ſaid to 
chat this righe de ſuch as enables 

him to reſtore his poſſeſſion by mere entry, without bis reſ 

to an action. Mr. Butler then proceeds to'ſhew' (agreeably to the 

third obſervation of Lord Hardwicke, already ſtated, ) that in theſe 


caſes the turning to a right is not Produced by the operation of 
dhe fine, but by" the previous ouſter of the poſfeſfion, or dvelting 
of ibe tight. See, Cruiſe on Hines, 2d edit. 243. & ſeq-\ 


4. Tenant in tail-malt, with remainder over 10 foe, in in Go 
fideration of a marrtlafe, "conveyed" his eſtate-tail by; leaſe 
releaſe to truſtees and their heirs to. ſeveral uſes; and — 

releaſe he corenanted to lery a" Hab tg the fame aſe. "The mar- 
rage took effeR, aud 85 00 5 in od lexiedd & fine purſuant to 
his covenant. On the des th or the tenant in dall Without iſſue, 
5 be lands to 
1 and then brbuzht His ez "The'queſtion 
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freekold hu ing been eoaveyed by the teaſe 
8 therefore 


erat 25 a ation of the;preveding etates — 
. R. were un uſly of opinion, that che lenſe und releaſe 
4 bine operated 36 one afurance, and diveſted the vemainder in 
bee; that the plaintiff could not maintain his- t but 
was put to His for medon, becauſe the operation of the deeds and 
die dughe bot to be aieded and con dered distinct, an that 
Dou defeati the intention of the patries, and overturn a great 
WE. 3 of family fettlementꝰ: that the deeds of doaſe and releaſe 
W Incomplete until the fine was levied, and only operated a4 2 
3 rw of che wſes of che fine; ſo chat che ettare@aill paſſed 
1 /the ne. That this caſe was quite oifſtren ſrom Seymour's; 
AT og rin that &aſe Bord Cheney did not lev n 
itide defgais aud Lale was inrolled; « e 4 rei found b 
„ we verdiez, that! the bargainee entered —— iſe: — 
be 7 the barg aid aud ſale l ſo that the bargain aud ſale was totally 
EE ried! With the fine: nor did it appear that any ſine wa 
1 tended to be levied at the time when the bargain and ſale w 
| 223 ecuted. Vie eee 704. See Suplbaus v. Mu. 
aden (D. % b eee 
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2 WE uid appoint, to be paid to the wife within, one 2 His 


© - ., Ueath7 and in default of payment A. B. ws eorpowered'to make 
ry V leafe of certain lands to Teiſe that ſum. / de wife, in a: year 
Et | - after the death of her huſband, made an appointment of the 100. 
but it was not paid. The heir of the huſband levier a fine of 

Y, the land, and ve years paſſed; and afterwards the-appointees of 
r money brought their bill to be paid. Lord Hardbicle obſerved, 
dat although by the ſeveral ſtatutes relating to Enes, all right, 

: - 4, > claim, and intereſt which ſtrangers had were b | by 4 fine 
AF 85 15 - und non- claim, yet that ſuch à ſtranger as . B., who had 10 
„ --- tercſt, but only a bate naked power, aud hb coald not ba 


made an ent and conſequently could not have an rig 

| wor . lee was not De, by its re r. 
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We bag. 8 ede ils 46907 Ahe the tharridge of 4. 
| =_ 1 28 his wife, the eſtates of B: were conveyed de truſtees'in 

„we, in truſt 0 ſell z and out of che ae money tor 
deen amongft other ſums, 200008 for the benefit af A. as the yer 
= 75 of F. There was iffue'of We marriage one daughter C. H. 4 
1 tis ed in 1702, inteſtate, w B.' hie and daughter 
> ++  beettne entitled to his Fele te, oceording 86 the dnn i 


bn (491645 diſtribution, © "In 10g, 85 - netried E. F. and ſoon afterwards, 


* Aae dur and her ſecvnd Halbandk E. Ei Ievied u Ane ob all her eftitd, 
= 3 / t6\the'uſe of E. E in fee, hd continued in poffeſſion the red 
A ez 75 * dufiug his Ne. In 111% geeree in Chaboery war made for 


3 * 2 . the 46,0601. by fale of u competent of! the trult 
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tale . of 
- ogly Ns. In chi time E. F, B's fecond\huſbang, 2 
Court a:conſderable part of the eſtates. In 1738 he died, having 
eleaſe l will created ' a wult;) in purſuance of which the mortgaged 
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